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July 2017

Costs Briefing #5 has been a pleasure to
work on. One of the benefits of my role
at Practico is that I am surrounded by

a brilliant team. My colleague Jane is
known for her organisational skills and
I have made the most of those to help
ensure that the contents of this issue
are in good shape for our design team
(Fredrik and Nina of All Things Are) to
work with. We are all busy but we all
pull together and that helps enormously.

So, what are the fruits of our collective
labours this time? Andy brings us bang
up to date on the mandatory use of the
electronic bill format and Kevin’s take
on the recent budgeting decision of the
Court of Appeal in Harrison both em-
phasise our total commitment to adding
value for our clients and their lay clients.
Another good example of that is the
report from our most recent Breakfast
Roundtable - the style and content of
this initiative are proving to be excep-
tionally popular with our invited attend-
ees — if you'd like to come and see why
they’re so good, just let me know.

We’ve also been busy as a team deliver-
ing in-house training and participating
in get-to-know-you sessions for new

clients. Andy’s article on controlling
the cost of civil litigation first appeared
in the Global Legal Post and my contri-
bution this time is to share with you my
thoughts on the latest Jackson’ review.
We await Lord Justice Jackson’s recom-
mendations with interest. Me, I'm old
enough to remember what life was like
before the Civil Procedure Rules were a
twinkle in the eye of any civil procedure
reformer. And what a road we've
travelled since Order 62 and Order 38
were... well, the order of the day.

Finally, as David Mitchell (not that one,
the author of ‘Cloud Atlas’) said, “..there
ain't no journey what don't change you
some” and my colleague Greg Ioannou
tells us about the first year of his Practico
journey. Long may that journey con-
tinue.

I hope you enjoy the read, your feedback
is always welcome.

CBec

Deborah Burke

Managing Associate


http://www.allthingsare.com
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New Bill Format -
the Practico position

Andy Ellis
Managing Director

I am starting this article with a shameless com-
mercial for Practico. We have been using Excel
to prepare bills of costs and analyse opponents’
bills for over seven years. Over that period, we
have invested progressively in programming
Excel so that aspects of our workflow are auto-
mated. This is some way beyond the ‘shopping
list’ level of Excel expertise but we do our best
to keep all the complex workings under the bon-
net.

We therefore have no ground to make up to
prepare for the expected compulsory imple-
mentation of electronic bills in April 2018. We
are instead taking up the next challenge which
is to tap the potential for electronic data to feed
improved and enlightening costs reports.

Mr Justice Birss has been a huge help in pro-
gressing the electronic bill through the CPRC
with none of the anticipated controversy. He set
out his thinking in discussion with our Deborah
Burke: “The key idea behind the new bill of costs
is to harness the power of spreadsheets to make

the process of detailed assessment easier, more
transparent and at a lower cost. Change is never
easy and the new bill format will be unfamil-
iar at first. There will be some cost involved in
the necessary changes at the beginning too but
all the indications are that the benefits of the
new bill are significant both for users and for
the court. They should become apparent very
quickly”

And that is our job now - to concentrate on
the benefits and leverage them in our clients’
best interests to strengthen submissions and to
allow the parties and the court to rehabilitate
detailed assessment as an effective forum to
resolve costs disputes.

It’s a bit like driving a car. Because we are not
distracted or slowed down by doubts over which
buttons to press and pedals to push, we can
focus our eyes on smarter routes. Most of our
competitors are still at the ‘L’ plate stage. Advert
over!

It has been good to see that the ACL has also
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progressed to the car, having wasted many years
exploring the possibilities of developing a faster
horse.

ACL Chairman Iain Stark commented this
week: ‘While a lot of lawyers may be happy to
continue in the same way they have done for
many years, introducing what is essentially a
spreadsheet should help both the parties and
the judge, making the process fairer as well as
cheaper. As the courts head towards a digital fu-
ture, the world of costs can at least start making
better use of open-source spreadsheets.

I don’t think Iain means ‘open-source’ in the
accepted technical sense. The Hutton Commit-
tee which undertook the heavy lifting on the
new bill, did underpin its work with an open

source XML schema in order that legal soft-
ware publishers could build bespoke products
like CostsMaster or integrate the specification
with any modern practice management sys-
tem. I assume that Iain means that all sides will
in future have access to the data in a way that
can be sliced and diced without the same initial
translation effort that is required now. If that is
indeed what he means, I agree with him.

For our clients, the relevance is whether to
move over to aJ-code compatible style of record-
ing and the detailed assessment tail will never
wag that dog. The driver for it should be a better
way to keep track of actual spend against budget
— and the fact that there is a collateral benefit to
task-based recording at the tail end isa bonus.

Controlling

litigation costs

Andy Ellis
Managing Director

The idea that the court must rubber stamp an
agreed budget that it believes to be dispropor-
tionate goes against the grain of controlling
costs.

Telling judges that they can’t do what they
want to has never made for an easy submission
— and the idea that the court must rubber stamp
an agreed budget that it believes to be dispro-
portionate or comprise some disproportionate
elements sits uneasily with the concept of con-
trolling costs.

In the recent case of Brown v BCA Trading
Ltd and Others [2016] EWHC 1464 (Ch), Mr Regis-
trar Jones found within the notes to the current
White Book a way to interfere with an agreed
budget. He picked on the Petitioner’s leading

counsel’s agreed brief fees as the one element
that appeared disproportionate.

The note to Rule 3.15 of the CPR says "Rule
3.15(2) provides that, if the costs manage-
ment order (CMO) is made, the court will then
record the extent to which each party's budget is
agreed or is approved by the court. According-
ly, the court should decline to make a CMO for
the time being if it wishes to urge the parties to
reconsider their budgets, whether or not those
budgets are agreed."

The CMO was therefore not made in Brown
and the Petitioner was asked to reconsider the
trial fees of £445,000 (markedly higher than the
Respondent’s figure of £287,000). The Registrar
was in effect saying ‘try again’, which adds delay



and costs while extending the period of pre-
budget costs.

CIVIG approach to agreeing budgets

This is not the first time the issue has arisen
and I believe it was dealt with more effectively
in Various Claimants v Sir Robert McAlpine and
Others [2015] EWHC 3543 (QB). This group litiga-
tion (known as CIVIG) was brought to secure
compensation for the alleged black-listing of
construction workers by several firms over a
long period. The aggregate budgets for all sides
came close to £50m and gave rise to two days in
court before Mr Justice Supperstone, assisted
by Master Leslie and the Senior Costs Judge,
Master Gordon-Saker.

In addition to having to decide figures for
those elements of the parties’ budgets that had
been challenged, the court was troubled by
some of the phase totals that had been agreed. It
dealt with this concern by marking the selected
phase totals to give the costs judge a ‘heads up’
that there may be good reason to depart down-
wards from those elements of the budget.

There is logic and pragmatism to the CIVIG
approach which is both consistent with the
opportunity to comment on incurred costs and
allows the budgeting to be completed in one
session. Nor is there any tension with the Merrix
and Harrison decisions which have clarified that
good reason is needed to depart from an agreed
or approved budget in either direction. Previ-
ously many regarded the budget as an upper cap
only which did not narrow the scope of argu-
ment sufficiently on detailed assessment.

The other helpful aspect to the CIVIG
approach was that it removed the need for reti-
cence on the part of the Claimants to express
agreement in case it led to issue estoppel on a
subsequent assessment. During the hearing, the
Claimants preferred to offer no submission on
some aspects of the Defendants’ budgets rather
than state express agreement.

For those of us who fear that an extension
of fixed recoverable costs will lead to a form of
injustice that ceases to provide genuine costs-
shifting, CIVIG and Merrix/Harrison provide
cause to be optimistic that costs management is
aworkable and preferable alternative.
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Jackson recommendations

Experienced Jackson watchers have noticed that
his consultation over fixed costs has begun to
move him away from key elements of his start-
ing position and that he appears to accept that
the same fixed costs scale will not be appropri-
ate for all types of case, and that the threshold of
£250,0001is too high. For thatreason,and buoyed
by the experience in the Intellectual Property
Enterprise Court, he is keen to introduce a vol-
untary pilotin the Mercantile Courts in London
and Manchester that would cap rather than fix
costs in cases worth up to £250,000.

He also recognises that there would need to
be procedural streamlining for fixed or capped
costs to become practicable. My sense is that
his recommendations in July will be somewhat
watered down and will not offer a quick or easy
fix to the perceived problem.

In the meantime, at the front and the back
ends of costs management, practitioners are
coming around to the notion that budgeting
is the least worst option of those on the table.
Meanwhile those cost lawyers of a technopho-
bic disposition are starting to accept that an
electronic spreadsheet-based bill of costs might
yet enable detailed assessments to avoid get-
ting bogged down in the minutiae, and emerge
as a viable method for resolving any loose ends
of costs litigation that cannot be settled around

the budget.

The original version of this article first appeared in
The Global Legal Post in May 2017.
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Fixed Costs -
Jackson half-time
team talk

Deborah Burke
Managing Associate

Am I the only person who finds it hard to keep
up with Sir Rupert Jackson and his ideas?

In AprilIwrote an article for LinkedIn which
provided readers with a link via the Lexis Nexis
website to his webinar interview with Dominic
Regan (click here).

In my LinkedIn article (click here), I summa-
rised what we know so far about Lord Justice
Jackson’s likely recommendations:

- A voluntary ‘costs capping’ pilot scheme in
cases worth up to £250,000 (in specified courts
in London and Manchester).

- Fixed recoverable costs for the remaining
cases in the fast track where costs are not
currently fixed.

- Extending the current costs process for envi-
ronmental judicial review cases to the whole
of the judicial review system.

The rest of my LinkedIn article highlighted
what appears to be a shift away from any blan-
ket introduction of fixed recoverable fees, an
early warning of the possible reform of the rules
relating to the recovery of pre-budget costs
(although costs management itself is said to be
working well) and a desire to protect the junior
bar.

At about the same time, Lord Justice Jackson
also indicated that he is likely to recommend
the introduction of a new intermediate track
and fixed recoverable costs (with a more stream-
lined procedure) for cases on that track.

As is often the way with film trailers
these days, it seems as if we will know nearly
everything about the plot before Lord Justice
Jackson’s review is published at the end of July.
What we don’t yet know is the level of political
appetite for implementing the recommenda-
tions. From what I have heard though, I expect
implementation before 2018 is out.

Harrison v Coventry
NHS Trust

Kevin Wonnacott
Operations Director

On 21]June 2017 the Court of Appeal judgment in
the case of Harrison v University Hospitals Coven-
try & Warwickshire NHS Trust was handed down.
For those of you with time and energy for the
‘long read’, the full judgment is available here.

For everyone else, here’s the high-level sum-
mary:

- Incurred costs are to be assessed in the old-
fashioned way (taking into account any
comments made by the judge when the par-
ty’s budget was considered).

- The amount of the ‘estimated’ or ‘budgeted’
costs for each phase will not be departed from
(upwards OR downwards) unless there is a
good reason for allowing a different amount.

- The post-LASPO ‘standing back’ test of pro-
portionality may be applied by the costs
judge at the assessment to the aggregate


http://www.lexisauditorium.com/stage.aspx?c=3238 
https://www.linkedin.com/pulse/jackson-half-time-team-talk-lexis-nexis-webinar-3rd-april-burke 
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2017/792.html&query=(Harrison)+AND+(v)+AND+(Coventry)+AND+(NHS)+AND+(Trust) 

of non-budgeted and budgeted costs, notwith-
standing any good reason to depart from
budget.

The outcome is as we predicted, so it’s business
as usual for us as we go about our work.

Tucked away in the judgment is one other
point pertinent to the application of the propor-
tionality test. The date of commencement of a
case - relevant to whether the old or new pro-
portionality test applies is dealt with at para-
graph 62 - but it’s not a surprise. The operative
dateis when the relevant proceedings are issued
by the court.

The issue of most importance to us, to our
solicitor clients and to parties involved in liti-
gation is covered by Lord Justice Davis at para-
graph 52: “I add that where, as here, a costs
judge on detailed assessment will be assessing
incurred costs in the usual way and also will be
considering budgeted costs (and not depart-
ing from such budgeted costs in the absence of
"good reason") the Costs Judge ordinarily will
still, asIsee it, ultimately have to look at matters
in the round and consider whether the result-
ing aggregate figure is proportionate, having
regard to CPR 44.3 (2)(a) and (5): a further poten-
tial safeguard, therefore, for the paying party”

Having reassured us that the rules mean
what the rules say, this paragraph brings into
sharp focus the wide scope for reduction not-
withstanding an agreed or approved budget.

In October the Court of Appeal will hear
the Claimant’s appeal in BNM v MGN in which
the Senior Costs Judge took a further swipe of
around 50% to a bill that had already undergone
assessment from a reasonableness standpoint.
Although it would be helpful if BNM delivered
something concrete by way of guidance in other
cases, our concern is that the decision will be
heavily fact-dependent and will produce limited
assistance other than in publication cases where
additional liabilities continue to be recoverable
between the parties.

The potential for a drastic reduction at the
end of an assessment makes costs litigation
harder to settle. What we would hope to see
though, and encourage, are shorter detailed
assessments dealing only with big ticket items.
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Costs Roundtable

Deborah Burke
Managing Associate

Pevorstine g g

T Ator., QcC

‘

Our fourth Costs Roundtable took place in the
last week of April, chaired by Jeremy Morgan
QC with help from Jamie Carpenter and Imran
Benson of Hailsham Chambers, and Andy Ellis
and Kevin Wonnacott from Practico. A thor-
oughly informative event, the session prompted
a lively discussion on topics arising from Flood/
Miller/Frost, Plevin v Paragon, Harlequin v Wilkins
Kennedy, Merrix and Harrison, and potential class
action claims under the Consumer Rights Act.
We were pleased to welcome attendees Mark
Harvey (Hugh James), David Marshall (Anthony
Gold), Stephen Netherway (CMS Cameron
McKenna Nabarro Olswang), Nicola Cain
and Rupert Cowper-Coles (Reynolds Porter
Chamberlain), Jeremy Clarke-Williams
(Penningtons Manches), John Evans (Kerman
& Co), Claire Stirrup and Alice Poole (Herbert
Smith Freehills, Daniel Kerrigan and
Matthew Patching (Harcus Sinclair), Elizabeth

Chittenden (Simmons & Simmons), Cormac
Toomey (Debevoise & Plimpton) and Gavin
Foggo (Fox Williams).

Here is a summary of our discussions:
1. Flood / Miller / Frost

Jamie was instructed by MGN in Frost, one of
the Supreme Court appeals which were of par-
ticular interest to media lawyers. Three cases -
all different but all media; two defamation, one
‘hacking’.

The Appellants argued that following the
2011 ECtHR decision in MGN v UK they should
not have to pay success fees and ATE premiums.

Frustratingly the Supreme Court did not
decide the core Article 10 point -ostensibly
because the UK Government was not party to
the appeals. The appeals were dismissed on
case-specific grounds, but the single telling fac-
tor was the preservation of rights of litigants
to rely upon the CFA regime being lawful when
agreements were entered into before the Stras-
bourg decision ('property rights’).

Hence it is still open to defendants to argue
that media claimants no longer have the same
expectations of property rights as before.

Alternatives for the next Government to put
downward pressure on costs in publication cas-
es include implementation of s40 of the Crime
and Courts Act 2013 but few believe that to be
the best solution.

2. Plevin v Paragon

Also in the Supreme Court, this appeal stem-
ming from an eight year old PPI misselling claim
involved CFAs being amended after April 2013
when recovery of additional liabilities in new



cases had ceased. The first sets of CFAs and ATE
policies only covered first instance proceedings,
so were gradually amended to encompass the
rest as the case progressed through its appellate
stages.

The first issue was whether it was permissi-
ble to amend and increase scope after April 2013
while maintaining recoverability.

The second issue related to the fact that the
solicitors had traded as a conventional partner-
ship atfirst,becamean LLPin 2009, and alimited
company in 2012 with successive assignments of
the CFA.

The judgment addressed these issues to an
extent (and allowed the benefits to continue
through the changes to scope and entity), but
did not address all the consequences of assign-
ment vs novation.

The appeal in Budana v Leeds Teaching Hospi-
tals NHS Trust will be heard later this year and is
more likely to resolve the technical implications
of assignment.

3. Harlequin v Wilkins Kennedy

Mention was made of this case asits appeal later
in the year should resolve many questions about
recoverability of costs between solicitor and cli-
ent and between the parties when the receiving
party is funded by a DBA.

Issues will include

- The ability for in-house lawyers to charge on
the basis of a result-oriented bonus within the
ambit of a DBA.

- Can you have termination clauses? E.g., if the
client walks away, can the lawyers bill them on
the basis of hourly rates?
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- Can counsel’s fees still be claimed if they aren’t
included in the DBA? For example, if counsel
is submitted as expenses, is that fatal or does
itdepend on the circumstances?

4. Collective consumer actions/opt-out
proceedings (Mastercard etc)

The judgment is expected shortly on whether
the opt out class action against Mastercard over
interchange fees can proceed.

The implications of allowing such a case to
proceed would be very significant. Costs would
not attach to clients and risk having a life of
their own.

The expectation of funders to recoup profit
from the pot of unclaimed damages will test the
nascent Consumer Rights Act scheme to its lim-
its.

5. Costs capping scheme from Jackson

Sir Rupert Jackson has proposed a capped costs
scheme for business disputes worth up to £250k;
the intention is to launch a pilot in the London
and Manchester Mercantile Courts which would
be voluntary and may provide a form of varia-
tion to Jackson’s fixed cost agenda.

There was a sense that some business clients
would like the option to have costs risk capped,
but there would need to be simplified court pro-
cedures for the model to be workable.
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News from the team:
Greg’s first (Practico)
birthday

Greg loannou
Associate

14

Over the last couple of years it has
become evident that costs budgeting
is here to stay. We, as costs experts,
are no longer just required towards
the end of litigation.”

When I was asked to write a brief introduction
about myself, it dawned on me that I was ap-
proaching my first-year anniversary at Practico
having joined in August last year. It has felt a lot
longer, but in a good way.

Having undertaken my training and gained
experience at a national costs firm, I was excited
about the prospect of developing my experience
and expertise at a firm that has a reputation
for being both forward thinking and dynamic.
Working alongside both Andy and Kevin has
enabled me to tap into their many years of expe-
rience which is rare to find and invaluable.

At Practico,Iam fortunate enough to manage
my own caseload while also having the opportu-
nity to work as part of a team on larger projects.
Being part of a team encourages more ideas and
breeds innovation. Whether being an integral
part in progressing the new format bill of costs,
undertaking research on litigation costs man-
agement and billing or utilising data visualisa-
tion to present costs data for our clients and the
courts, it is exciting to be part of a firm that is
continually pushing the boundaries.

To date, I have done everything from prepar-
ing multi-million-pound cost budgets in group
actions through to preparing Points of Dispute
which saved our client hundreds of thousands
of pounds. But perhaps the most enjoyable
aspect of my time so far at Practico has been the
opportunity to build and develop working rela-
tionships with our clients. Over the last couple
of years it has become evident that costs budg-
eting is here to stay. We, as costs experts, are
no longer just required towards the end of liti-
gation. It is vital that we work with our clients
from the time costs budgeting commences,
through to managing those costs during the liti-
gation and eventually through to an assessment
on conclusion.

From my experience, working closely with
our clients from the outset ensures that we
collectively adopt a pro-active strategy that
achieves our client's commercial aims and
objectives. My time here has been challenging
but fulfilling and, like costs budgeting, I'm here
to stay.
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