The Costs Brleﬁng

Issue 07 March 2018

""""""""" DATA

> Retainer creep. The dangers of a hmlted retalner é :
Alexander Hutton. Q& A. 5 D1sclosure Plans to tackle the

data explosion. > Costs in arbltratlon What can civil litigators
learn from the world of arbitration? > News from the team. Jane’s
journey from analogue to digital. > The new bill format. It’s only
just the beginning. - Costs Roundtable report. A summary of our

first Roundtable of 2018.



2

Practico | The Costs Briefing #7 March 2018

March 2018

Creating each issue of the Costs Briefing
isalabour of love for me. I really enjoy
working with our team to bring you in-
sightful, timely and relevant comment
and analysis both from within our

team and outside it. Thope that I have
achieved my aims.

In thisissue, Iam delighted that
Caroline Field, a committee member of
the LSLA has shared her thoughts on the
proposals to reform the disclosure pro-
cess. The data explosion we all know and
read about is a far cry from my colleague
Jane’s ‘analogue’ experience of first
working with Andy ‘back in the day.

Andy’s insights into the differences in
costs recovery between arbitrations and
litigated cases is typically illuminating
as is Kevin’s call to arms in relation to the
need to reform the detailed assessment
process — the introduction of the new
bill format is only the start of that jour-
ney.

The Radford case report highlights the
dangers facing a solicitor working under
alimited CFA retainer and this edi-

tion wouldn’t be complete without our
two regular features appearing — our
Breakfast Roundtable report and our
‘Q&A’ session with Alex Hutton QC.

As always, please do let me have your
feedback on this issue — and let me know
what you'd like to see more of in the
future.

B wec

Deborah Burke
Managing Associate
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Two words about

Radfordv Frade

_ Take care!

Andy Ellis
Managing Director, Practico Limited

CFAs have become so commonplace in the last
20 years, so routine, that it is sometimes easy
to forget that they are statutory exceptions to
a form of arrangement that is not permissible
under common law.

If practitioners go beyond the scope of the
dispute described in the CFA, the common law
will not come to the rescue. And so it came to
pass in Radford v Frade & Ors [2018] EWCA Civ
119.

The Court of Appeal heard a case where the
defendants had entered into a CFA with their
solicitor to cover the interlocutory stages of
the proceedings - the reasoning behind this
was that the solicitors thought they could get
the case struck out and they didn’t want to con-
duct what would have been a very expensive
and uncertain trial on a CFA. The defendants
achieved a partial but not complete strike out
and carried on defending the proceedings for a
couple of years. Eventually the rest of the case
was dismissed.

At the detailed assessment the defendants
disclosed their CFA and the claimant saw that
it covered only up to the end of the striking out
application. At first and second instance it was
held that the solicitors couldn’t get paid for any-
thing which they did outside the terms of the
CFA.

An attempt at rectification was unsuccess-
ful because it took place after the order for costs
had been made (in this case only in reaction to
the point being taken within points of dispute).

The Court of Appeal expressed regret at
the apparent unfairness but decided that the
defendants could not rely on the presumption
of a private retainer to cover the work that had
been carried out beyond the scope of the CFA. It
is a sad fact of litigation life that paying parties
receive a windfall in these circumstances.
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Everyone’s talking
about disclosure

Caroline Field
Fox & Partners

Since the Master of the Rolls announced the
consultation in relation to the new draft rules
for disclosure in civil proceedings in England
& Wales in November 2017 they have given rise
to significant discussion and debate. Currently
the subject of consultation, if approved by the
Civil Procedure Rules Committee, they will be
the subject of a two-year pilot in the Business
and Property Courts in London and the regional
centres later this year.

Over approximately 18 months, the Rolls
Building Disclosure Working Group (the DWG),
chaired by Lady Justice Gloster, developed the
proposed reforms in response to concern initial-
ly expressed by the GC100, the voice of the gen-
eral counsel and company secretaries working
in FTSE 100 companies, but also by other court
users, lawyers and the judiciary. The GC100 said
that despite the 2013 reforms, the burden and
costs of giving disclosure in civil litigation had
continued to increase. For many in the legal pro-
fession, access to justice and equality of arms
are a key driver to support change. The time
consuming, demanding and expensive nature of
the process often deters claimants from pursu-
ing meritorious claims.

The issues

The key defects of the current regime identified
by the DWG were:

- The data explosion in the last 20 years has

vastly increased the number of documents to be
considered as part of a standard disclosure exer-
cise;

- A perception that neither the profession
nor the judiciary have embraced the alterna-
tive orders under CPR 31.5(7); standard dis-
closure has become the default;

- Disclosure is not sufficiently focused on the
key issues for disclosure. Issues often arise at
the review stage and expensive applications
follow;

- There is insufficient cooperation and engage-
ment between the parties, who come at the
exercise from very different perspectives. The
claimant often demandsno stoneisunturned
andthedefendantobjectstothecostofretriev-
ing, searching and reviewing vast quanti-
ties of data to find the claimant’s “smoking
gun” which rarely exists. There has also been
recognition by the judiciary that it could do
more robustly to manage the excesses. How-
ever, the practice which has developed means
the Court has limited information on which
to make appropriate orders.

With Brexit looming, the pressure is on to
ensure we can remain the premier jurisdiction
for litigation and continue to compete with oth-
er jurisdictions, many of which have based their
Systems on our own.
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Tackling the issues

The results of the survey undertaken by the
London Solicitors Litigation Association (LSLA)
and the New Law Journal in relation to Litiga-
tion trends in Summer 2017 revealed that over
50 percent of respondents felt there was insuf-
ficient engagement between the parties before
the first Case Management Conference (CMC).
Over 70 percent of respondents felt that the
current disclosure regime was ineffective in
controlling the burden and costs involved in
the process, with many pointing to greater use
of technology as a way forward. Respondents
called for mandatory rules and a structure
requiring engagement. The DWG’s answer is
positive duties backed by proportionate sanc-
tions to ensure that by the time the parties get to
the CMC, they will have done their best to iden-
tify the issues which require disclosure, what
the scope of disclosure is, how parties should
retrieve their data and where particular chal-
lenges may lie. The duties include a requirement
to disclose known adverse documents irrespec-
tive of whether an order for extended disclosure
is made. There is also a rule against document
dumping, a practice sometimes used to bury key
documents in materials of marginal relevance.
The DWG have prepared a new form to
replace the Electronic Disclosure Questionnaire
called the Disclosure Review Document (the
DRD), which must be used by parties to struc-
ture their discussions. It was subject to testing

Practico | The Costs Briefing #7 March 2018 5

in Summer 2017 by those at the coal face of dis-

closure exercises and went through significant
change as part of that process.

The process

Standard disclosure will no longer be the
default. The first stage, known as Basic Disclo-
sure, involves supplying key documents on
which a party relies or that are necessary to ena-
ble the parties to understand the case they have
to meet when serving their first statement of
case. It is limited to 500 pages. Data not in page
form should also be produced to the extent it
meets the requirements of Basic Disclosure. Par-
ties can agree to dispense with Basic Disclosure
and there are other circumstances where it is
not required, but this will be the starting point.
Adverse documents need not be produced at
this stage.

Further disclosure, known as Extended Dis-
closure, will only be ordered if it is appropriate
to fairly resolve any Issue for Disclosure and is
reasonable and proportionate having regard to
various factors. Application is made through
the DRD.

A key part of the reforms is the identification
of Issues for Disclosure, which will be a solicitor-
led list of issues to be produced soon after close
of pleadings. It is to act as a guide for discussion
around scope of disclosure (section 1A of the
DRD). At the same time a party must propose a
model of disclosure for each Issue for Disclosure
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encouraging parties to think carefully about
what is required and move away from standard
disclosure as the default. The parties must dis-
cuss and seek to agree the List of Issues for Dis-
closure, which must be returned by the other
parties with any comments within 14 days of the
draft being served.

There are five new disclosure models to build
upon and hopefully improve the existing menu
of options under CPR 31.5(7):

Model A - No disclosure in relation to one
or more of the Issues for Disclosure (known
adverse documents are to be served within 30
days of the CMQ)

Model B - Limited Disclosure (documents on
which a party relies and any known adverse doc-
uments)

Model C - Request-led, search-based, based on
the model used for the Shorter Trials Scheme
Model D - Search based disclosure (similar to
standard disclosure), but with some options
to include or exclude “narrative” documents,
meaning documents only relevant to the back-
ground or content of material facts or events
Model E - an exceptional wider searched based
model including documents which may lead to
a train of enquiry.

The DRD contains a section for specific disclo-
sure requests sought under Model C (section
1B). It also provides a template for recording
the outcome of the parties’ mandatory discus-
sion regarding the Issues for Disclosure - which
disclosure models should be used, the scope of
any searches, use of technology and any areas
of particular difficulty or challenge (section 2).
Costs must be estimated and help is at hand in
the form of Disclosure Guidance Hearings if the
parties hit deadlock in their discussions. The
judiciary are clearly encouraging the parties
do their best to resolve all issues and are assur-
ing parties they will not be penalized if they
can demonstrate this. A proposal to defer cost
budgeting of the disclosure costs (pre-CMC)
forms part of the proposal to address feedback
that providing a binding estimate of disclosure
costs at such an early stage when an order for
disclosure has yet to be made is unrealistic. On
this point, however, some have raised a number
of practical concerns about a deferral, including

the risk of multiple hearings on costs.

The DRD must be exchanged by the parties
no later than 14 days before the CMC, ensuring
the parties have no choice but to engage. It will
be the central point of reference for the parties
and the court in determining any issues.

Following the CMC, section 3 of the DRD
provides guidance on appropriate methodology
and a requirement to record any methodology
applied. Technology assisted review and pro-
duction of electronic documents in native for-
mat preserving metadata is the default.

Feedback"

There has been widespread support for the aims
of the reforms. In particular, ensuring that dis-
closure is focused and appropriate. Some have
questioned the need to rewrite the rules, prefer-
ring better policing of the current rules by judg-
es who have sufficient time to devote to cases
and considering the issues. However, the writer
has seen a shift in some of the most ardent sup-
porters of the old regime recognizing the role a
new rule may play in shifting culture.

Early on, concerns were raised that the
reform diminishes a key advantage of litigat-
ing in England & Wales - the ability to achieve
wide-ranging disclosure and, in particular, of
adverse documents. This is neither what the
rules are designed to do nor the writer’s view of
what they achieve. Standard disclosure under
the current regime is still available in the appro-
priate circumstances and parties must disclose
“known adverse documents” irrespective of an
order for disclosure made.

It is likely that there will be a further debate
about the timing of disclosure of adverse docu-
ments (not currently required at the Basic Dis-
closure stage), who is relevant for determining
knowledge and what type of knowledge mat-
ters. Some believe earlier disclosure may assist
cooperation between the parties and inform the
models required for the Issues for Disclosure.
The counter argument is an increased burden
placed on the parties at an early stage.

Whether the rules will tackle the cost bur-
den of disclosure remains to be seen. There is
a risk that the cost saving of limiting the scope
in certain circumstances will be consumed by



the front-loading of work required by the new
regime (which many recognise should be done
now) and more stringent review requirements
going to the probative value of documents. Some
have advocated the abandonment of certain
concepts introduced by the rule, for example,
the concept of narrative documents. Instead,
they favour a clear rule against document
dumping. In reality, success is likely to depend
on the parties’ willingness to cooperate in the
spirit of the new regime and the Court’s prom-
ised robust management of the issues. Some are
pressing for more to be done, advocating robust
sanctions to clamp down on a practice of parties
undertaking a cost:benefit analysis of breaking
the rules.

Most have accepted change is coming and a
real test demands a wide pilot. For many accept-
ance is conditional on the pilot being subject to
rigorous assessment to measure success against
the stated objectives. The writer is optimistic
but cautious to ensure the pilot operates as a
proper test where issues which are only likely
to become apparent in practice are ironed out
building on the good work of the DWG. None of
us want something worse than we have now.

What'’s next

The Hon. Mr Justice Robin Knowles who was one
of the four members of the DWG responsible for
drafting the proposals has urged all to expect
the pilot to happen. He has invited stakehold-
ers to come at the reforms positively in circum-
stances where most acknowledge the need for
change.

The test will be what happens in practice. A
process designed to make disclosure more effi-
cient and less costly while retaining a “cards on
the table” approach gets the writer’s vote. Rules
alone cannot achieve this and there needs to
be a fundamental shift in the way practitioners
behave and encourage their clients to behave.
We can all play a part in this and ensure the
reforms do the trick!

' This is a summary of the writer’s observations. It is not
intended to be a detailed outline of the feedback given by the
LSLA on behalf of its members or received by the DWG
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Caroline Field is Partner at Fox & Partners,

a specialist partnership and employment
practice in the City of London. She is a com-
mittee member of the LSLA, was involved

in the testing of the DRD in Summer 2017
and has participated in a series of panel
discussions during the consultation period
to collect feedback on the proposals.
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Arbitration and civil

litigation

Is there anything that civil procedure
could import from arbitration to
improve the resolution of costs disputes,

asks Andy Ellis

The range of potential costs outcomes between
arbitration and civil litigation is widening.

At the same time, we have seen measures
introduced that are aimed at controlling costs
on both sides of the dispute resolution fence.

Civil Litigation

The approach to costs control in civil litiga-
tion over the last ten years has been dominated
by Jackson and LASPO. The ability to recover
additional liabilities from the losing party (i.e.
CFA success fees and ATEI premiums) has been
largely curtailed. Only publication proceed-
ings and mesothelioma cases have continued to
escape the cut.

Costs budgeting is now commonplace in
civil litigation, even in cases above the £10m
threshold and especially in group litigation. A
good indicator of the direction of travel is found
in the recently published decision of Mr Justice
Nugee in Sharp v Blank and others [2017] EWHC
141 (Ch). Taken on behalf of investors against
former directors of Lloyds bank over its takeo-
ver of HBOS in 2008, the case is said to be worth
£350m. Costs management has been ordered.

The defendants’ costs budgets, at an aggre-
gate £24m, represented a small arithmetical

proportion, approximately seven percent, of the
estimated value of the action. Nevertheless, the
court determined that the principle of propor-
tionality went beyond such a simple compari-
son. In deciding to make a costs management
order, a key concern was the desire ‘to bring
more certainty to the quantification of risk’.

Meanwhile the costs of lower value claims
look destined for a much-expanded fixed costs
regime covering all the fast track and encroach-
ing further with the creation of a new interme-
diate track to snare cases worth up to £100,000
and to which a fixed cost matrix would apply.
Formal consultation has not yet started but the
governmental reaction is thought to be sup-
portive.

These instruments of control are extremely
blunt and are not yet correlated with procedural
weight loss. In order to preserve the fundamen-
tal benefit of costs shifting for successful liti-
gants, lawyers are under increasing pressure to
provide more for less.

Yet the risk of being ‘Mitchelled’ remains real
for missed deadlines and other procedural mis-
demeanours. The final straw for cases that get as
far as detailed assessment can also be the impo-
sition of a stand-back test that places propor-
tionality above necessity and reasonableness.



Arbitration

In the arbitration world suggested reform and
newer guidelines at least start from the right
end. Procedural innovation is regarded as the
key to controlling time and cost, where it is
increasingly likely that tribunals will commit to
aschedule for deliberations and delivery of final
awards.

In 2015 the International Arbitration Sur-
vey conducted by Queen Mary College London
found that the simplification of rules was over-
whelmingly popular among respondents.

The March 2017 amendments to the ICC
Arbitration Rules introduced an expedited pro-
cedure for lower value cases with opt-in provi-
sions for cases worth above $2m. In Singapore
the STAC Rules now encourage tribunals to distil
preliminary issues which could dispose of a case
faster and at lower cost.

The position is more fraught when it comes
down to the scope and amount of arbitral costs
awards.

The decision of Judge Waksman QC in Essar
Oilfields Services Limited v Norscot Rig Manage-
ment PVT Limited [2016] EWHC 2361 (Comm)
allowed the successful party, albeit in fact-
sensitive circumstances, to recover £1.94m in
addition to more conventional costs. This sum
represented the share of damages due to the
third-party funder under the funding agree-
ment and was found to fall within the ambit of
‘other costs’ under s59 Arbitration Act 1996.

Given discretion is so wide it is no wonder
that a City partner recently confided to me that
he approached costs awards in arbitration with
the same fear as a naturist being asked to oper-
ate a barbecue.

There isa strong case for arbitral institutions
to recognise and reflect on the public policy
issues that lay behind the exclusion of all fund-
ing elements from costs awards in civil litiga-
tion.

Best of both worlds

Having touched lightly on some of the differ-
ences, is there anything that civil procedure
could import from arbitration to improve the
resolution of costs disputes?

The biggest problem with detailed assess-
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ment in the High Court is that there is a one
size fits all procedure - and it is founded on the
notion that the costs judge is able to review the
supporting material to every item in the billand
conduct an informed line-by-line assessment.
This is feasible, however turgid, for small simple
matters but wholly impractical from any six-fig-
ure assessment, let alone those involving seven
or eight figure costs.

We are increasingly instructed in arbi-
trations to analyse costs schedules and help
marshal arguments to support claims and chal-
lenges to costs awards.

Arbitration offers opportunities for us to col-
laborate with the legal team and present high-
er-level summaries, sensibly categorised into
workstreams. Tribunals expect crisp submis-
sions around case specific issues of conduct and
the relative degrees of success in various heads
of claim. The process is shorter and cheaper
and I am not convinced that the justice deliv-
ered is discernibly rougher than the aggregate
of broad-brush decisions that costs judges are
inevitable driven to.

Of course, specialist costs judges, unlike
arbitrators, do not have the advantage of hav-
ing heard the case and the background material
may need to be more comprehensive.

Nevertheless, I believe a shorter form of
detailed assessment in high cost cases with con-
cise bills and submissions would be popular and
effective to the extent that it would rehabilitate
the court’s role in resolving costs litigation.

This article first appeared in the New Law Journal on

15 December 2017. For more information on the

Civil Litigation Section, please visit
https://www.newlawjournal.co.uk/files/article_files/o15_
nlj_7774_profession_adr_ellis.pdf


https://www.newlawjournal.co.uk/files/article_files/015_nlj_7774_profession_adr_ellis.pdf
https://www.newlawjournal.co.uk/files/article_files/015_nlj_7774_profession_adr_ellis.pdf
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Costs Roundtable

Deborah Burke
Managing Associate

Our January event was chaired by Jeremy Mor-
gan. The session was led by Ben Williams QC of
4 New Square and supported by Andy Ellis, Deb-
orah Burke, Kevin Wonnacott and Jimmy Cole-
man from Practico. We were pleased to welcome
avariety of representatives from many different
firms, including Andrew Hutcheon and Thomas
Ross (Watson Farley Williams), Hannah White
(Herbert Smith Freehills), Andrew Smith (Gowl-
ing), Chris Easdon and Saskia Price (Barclays),
Sohrab Daneshku (Lewis Silkin), Jane Hobbs
(Gateley), Alex Vakil (Osborne Clarke), Zoe Nor-
den (Guardian) and Clifford Tibber (Anthony
Gold).

Here is our summary of the discussion:
Sharp v Blank and ors (click here)

SOME GUIDANCE FROM THE COURT ON
BUDGET REVISIONS

Ben

“There can be some
avoidance of budgeting.
It can be a tortuous
process.”

There can be some avoidance of budgeting. It
can be a tortuous process. Lord Justice Jackson
referred to major litigation as being a bit like a
construction project, but you don’t start out on
a construction project thinking that the prob-
able outcome will be that you’ll never finish the
building. We know that most cases settle and
one of the difficulties in practice is what you do
about cases where the shape of the case changes
after the case has been budgeted. The rules say
that budgeting can only be prospective so does
that mean that you can only project the changed


http://www.bailii.org/ew/cases/EWHC/Ch/2017/3390.html

costs from the date of the hearing which consid-
ers the changes?

If disclosure becomes a much bigger exer-
cise than you expect, do you down tools until
the budget revision hearing, which can be weeks
or months hence, or do you go ahead, thereby
possibly not being able to recover costs, and
hope the court will be pragmatic about it? This
dilemma has been compounded by badly draft-
ed rules, which refer to the court revising future
costs but don’t make it clear whether ‘future’
means costs which were future when the origi-
nal budget was set, in which case there is no
difficulty, or costs which were future costs at
the point of the hearing to consider the budget
revision. Potentially there was a tranche of “no-
man’s land” costs which were post-budget but
pre-revision.

This is a fairly pragmatic decision from Chief
Master Marsh in the Chancery Division - once
the budget had been set you can revise any of
the costs which are subject to the budget and
it doesn’t matter if, by the time you get to the
revision hearing, some of those costs are water
under the bridge.

The other aspect the case throws some light
on is what are good reasons to revise a budget.
For a budget to be adjusted there needs to be a
significant development in the case. The Claim-
ants’legal team was trying to argue thata 48-day
extension to the estimated length of the trial
was not a significant development in the litiga-
tion for the purposes of costs budgeting; unsur-
prisingly they didn’t get very far.

Obviously if you carry on working while
a budget revision is being dealt with, you are
working at your own risk. There is a chance

“..the courts will be fairly
pragmatic about what is
a significant development.”

that the court will say “no, I don’t think this is
a significant development”, but I think that the
courts will be fairly pragmatic about what is
a significant development. If there is a mean-
ingful departure from the assumptions which
underlay the original budget, like an extension
of the length of trial, then I would expect the

Practico | The Costs Briefing #7 March 2018

court to revise the budget.

It's not the sort of decision that sets the
world on fire, but for those of us at the coal face
who have to deal with budgeting it's something
ofareliefand it’s a very sensible decision.

Discussion

The decision underlines the importance of stat-
ing clear assumptions in the first place.

What about a significant development on a
smaller case? Can you wait until assessment to
argue good reason to exceed, do you really have
to seek a budget revision? In the context of a
small case you have to look at matters in a rela-
tive way — a two-day extension to a three-day
trial is increasing the trial length by 67% and
that ought to be a significant development.

Since the Harrison judgment (click here),
which said that you need to have good reason
to depart from a budget downwards as well as
upwards, parties are more incentivised to get a
budget expanded and, in doing so, put paid to a
lot of the arguments about costs and potentially
avoid assessment completely.

There’s nothing to stop parties from dealing
with matters by consent and just filing revised
budgets. If you have a case where both parties
have budgeted for a three-day trial and the trial
is then listed for five days and it’s heading for
trial, then presumably both parties think they
could win (or they wouldn’t be headed for trial).
The winner will get costs, so both sides have an
incentive to agree an extension to the budget.
It’s probably only in those cases where one party
is secretly expecting to lose that you see the sort
of shenanigans we saw in this case.

Deutsche Bank AG v Sebastian Holding, Inc and
Alexander Vilc(download pdf)
SHORTER BILLS IN LARGER CASES

Ben

This case shows that the court is increasingly
willing to be flexible in the way it goes about
detailed assessments in very large cases so
that the costs of assessment are proportionate.
This was a huge case in the Commercial Court.

1


http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2017/792.html&query=(Harrison)+AND+(v)+AND+(Coventry)+AND+(NHS)+AND+(Trust)

http://www.practico.co.uk/file-share/DeutscheBankvSHI.pdf
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“..it would take two years
to draw the bill
and the process would
cost £2m.”

Freshfields, for the receiving party, said that it
would take two years to draw the bill and the
process would cost £2m. Freshfields wanted to
be able to serve their bill in tranches and then
have assessments of those tranches. The Senior
Costs Judge didn’t let them get away with that.
If you are ordered to pay costs then you need to
know what your total exposure is. What he did
say was that he would not force the receiving
party to stick rigidly to a traditional bill where
you must itemise individually every single
attendance which is more than six minutes. He
gave permission for Freshfields to serve a sched-
ule with composite entries detailing what was
being done on a given day and put into a single
chronological schedule.

Discussion

Andy’s view is that the current format for bills
of costs is not fit for purpose in large cases. We
are interested in the fact that somebody had the
sense to go to the Costs Judge at the beginning,
before they get involved with what was poten-
tially a year’s work.

Practico has been ready for electronic billing
since 2010, and that’s not being in the vanguard
of anything because people have been using
spreadsheets in other areas of commercial life
since the 1980s.

With the new bill format, we will start from
a high-level summary so that everyone can see
where costs have been spent, which is some-
thing we can’t really do at the moment with the
current format.

When it comes to putting together coher-
ent points of dispute to a bill it will certainly
be more helpful when we start receiving other
people’s bills in a manageable format where we
can manipulate the receiving party’s data. The
receiving party will no longer be able to say
what they do now: "You've jumbled up our bill,
how do we know what you're saying is right?'

Both parties will be able to search electroni-
cally and very quickly analyse the costs data.

Our impression at Practico is that part of
the problem for the receiving party is that they

(14 .
We aim to put a
‘sophisticated summary’

of the full claim before
the court.”

weren't intending to show the court the full
extent of the costs claim at the beginning of the
process. Our way of working is to be able to do
that quickly but at a higher level of generality
than a bill. We aim to put a 'sophisticated sum-
mary' of the full claim before the court. Most
costs disputes end up being settled and not
assessed. Having tools that enable you to look at
the bigger areas and concentrate on that, helps
whether you are in a negotiation or a mediation
or dealing with it in any other way.

Following introduction of the new bill for-
mat there will be a painful period where clients
haven’t necessarily got their heads round how
they should be recording. The costs of preparing
bills may go up a little bit at first, but the costs of
assessment should ultimately come down.

Dr Brian May & Anita May v Wavell Group Ltd
and Dr Farid Bizzari (click here)

PROPORTIONALITY RELAXED
Ben
(14 . .
Proportionality
. »
affects everything.

Proportionality affects everything. RupertJack-
son decided that the way proportionality should
work is that reasonableness is assessed first. If
the reasonable costs are disproportionate then
a lump sum reduction is made. The difficulty is
that there is no guidance as to how that lump
sum reduction is to be approached, and it has an
arbitrariness about it.

Brian May won his case against his neigh-
bour and his costs came to more than £200,000.
The Master assessed the reasonable costs at
£99,000. He then stepped back and reduced


https://www.dropbox.com/s/uajs5bet2ymclar/May%20v%20Wavell%20-%20Judgment.pdf?dl=0


them to £35,000. This is pretty much (as a pro-
cess) what Lord Justice Jackson intended.

But this new proportionality test is an exam-
ple of the difficulty faced when attempting sys-
temic reform of our common law system in the
interests of the greater good. Our system, unlike

“... when judges get to
apply the system in the
real world ... they find it
very hard to do what
they perceive to be an
injustice to that
individual litigant.”

some civil law systems, is so focused on craft-
ing just outcomes in individual cases that when
judges get to apply the system in the real world
and are looking individual litigants in the face,
they find it very hard to do what they perceive to
be an injustice to that individual litigant.

Famously, automatic strike out was intro-
duced in the county court where a trial date
had not been requested within 15 months. This
would have achieved systemic good but would
have been a disaster for many individual liti-
gants. Judges lost their nerve. They created so
many exceptions to the rule that it was inoper-
able, and then it was repealed.

In relation to proportionality, when you go
back to Lord Woolf’s report, what Lord Woolf
intended was basically what Rupert Jackson rec-
ommended as well. However, Lord Woolf was a
humane man and when it came to it, he couldn’t
bring himselfto say that litigants should get less
than the costs which were necessary to bring the
litigation. So, Woolf proportionality was evis-
cerated by none another than Lord Woolf him-
self, when he devised the ‘necessity’ test which
formed no part of his new rules when he came to
give judgment in Lownds v Home Office!

“It is doubtful that the proper interpretation
of the current rules requires or entitles a costs
judge at the end of an assessment to impose a
very substantial reduction to the overall figure
without regard to the component parts” said
Judge Dight in the May appeal, but that’s in fact
exactly what the rule was intended to do.
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In the May case the judge makes some
coherent criticisms of the Master enabling
him to interfere with the Master’s decisions
— he thought the case was simpler than it was,
he thought the case lower in value than it was
and makes the point that the Master’s decision
smacks of arbitrariness in reducing the assessed
costs from £99,000 to £35,000. The judge then
says that he has looked at the case very careful-
ly with Master Whalan (sitting as an assessor)
and they have decided that the costs should be
reduced to £75,000, a figure which is just as arbi-
trary and just as unexplained.

“Is this arbitrariness
in the new regime just an
exercise to soften up the
profession for fixed costs?”

Is this arbitrariness in the new regime just
an exercise to soften up the profession for fixed
costs?

This will probably not be the last of the cases
where the judiciary loses its nerve about this
reform, as has happened with past reforms. (See
also Mitchell relief from sanction!)

Discussion

Budgeting might not be as bad as we thought -
the least worst option.

Even with budgeted cases, because only
future costs are budgeted, on assessment the
costs judge may assess the past costs, add them
to the budgeted costs (which have necessarily
been held already to be proportionate), say that
the total is disproportionate and still inflict a
swingeing reduction to the total.

Alina Budana v The Leeds Teaching Hospitals
NHS Trust & The Law Society (click here)
ASSIGNMENTS AND NOVATION OF CFAS AND
WHY IT MATTERS

Ben

This case is like one of those asteroids that just
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misses the Earth. It could have been cataclys-
mic for firms affected by uncertainty as the legal
effect of transferring CFAs between practices.

It predominantly affects personal injury
work, but there are other affected areas as well
such as financial mis-selling cases. These are
areas where the client has become a marketable
commodity, litigation has been commoditised
and cases are traded between firms. There has
been a huge change in the market because of
the LASPO reforms and lots of small firms have
left the market and sold their work in progress.
Where solicitors had work in progress before
LASPO and clients had signed CFAs, the buyer
wanted to buy the CFA as a going concern so
that all the advantages of the pre-LASPO costs
regime could be preserved and, most impor-
tantly, the success fee could still be recovered
from the defendant at the end of the case.

What is remarkable about this case is that
solicitors decided that it was possible to trans-
fer business in this way by assigning CFAs from
one firm to another, all on the basis of a solitary
and extremely badly reasoned High Court deci-
sion from Mrs Justice Rafferty in the 2006 case
of Geoffrey Jenkins v Young Brothers Transport
Ltd. This was a case which, for anybody who
knew even a little bit about assignment, left you
scratching your head pretty hard.

On the back of that decision, literally £bil-
lions’ worth of work in progress has been trans-
ferred between firms.

There is a distinction between assignment
and novation. Finding against the receiving
party in this case would have meant, at the
very least, that the success fee wasn’t recover-
able. This alone might have been enough to put
firms out of business. Most perniciously of all,
because of special rules relating to personal
injury cases, new PI CFAs on the same terms
would have contained pre-LASPO terms and the
consequence of containing those terms post-

[{4 . .
Itwas a classic piece
.
of legerdemain

LASPO is to render the transferred CFA unen-
forceable - the new solicitors wouldn't be paid
anything at all for their work.

The Court of Appeal managed to square the

circle and reach the decision that Lady Justice
Gloster wanted. It was a classic piece of leger-
demain - for the purposes of the transitional
provisions, the CFA, even though it had been
novated, is still treated as a pre-LASPO CFA.

It's a pretty unprincipled outcome but it
undoubtedly did justice and this fortifies the
point above that English and Welsh judges are
schooled to do justice in individual cases and
they will stretch a point when they need to.

Discussion

This decision will also apply to individual cases
where someone has gone to the solicitor and
chosen a person because they valued their skill,
and then followed that solicitor to a new prac-
tice.

The bullet hasalso been dodged in other con-
texts. For example, many firms that were tra-
ditional partnerships before 1 April 2013 have
become companies or LLPs since. That is a dif-
ferent legal personality to the partnership and
would have involved a novation (albeit invisible
to the client) of the firm’s CFAs from the partner-
ship to the company or LLP. If this case had not
been decided in the way that it was, firms would
also have been in difficulty, especially in PI cases.



Q&A
Alexander Hutton QC
Hailsham Chambers

Who is your role model, and why?

I don't have one. I think its hugely important
to know people who inspire you and who have
qualities and standards you aspire to and from
whom you seek to learn, but it is also essential
torecognise that everyone is different, no-oneis
perfect and you should be yourself. That applies
to advocacy as it applies to most other things.

What things do you NOT like to do?

Falling out with one's opponent. In my early
years at the Bar, I could be quite combative and,
on occasions, a trial or other hearing could end
up as internecine warfare. Clients often liked
this as it demonstrated to them that you were
committed! But I learned that it is exhaust-
ing, overwhelmingly negative and, in the end,
amounts to a distraction which does not help
the court get to the right answer nor ultimate-
ly does it do any favours for your client. "Do as
youwould be done by" is something I aspire (not
always successfully!) to live by these days.

Tell me about the case that you consider to be the
most significant in your career.

I once defended in a trial where the judge lis-
tened to my opponent's opening and said dur-
ing it that the whole thing was an "absolute no
brainer" and he could not understand why the
case was being defended at all. I could see that
my clients and witnesses were crestfallen that
after months of preparation that the judge
appeared to have written our case off before it
had even really started. I stood up at the end of
the opening, reminded the judge in polite but
very firm terms that it was his job to listen to
and consider the evidence first before making
a judgment and seeking his assurance for the
sake of my clients that he intended to do this for
the sake of my clients. He took that well (!), gave
the assurance and ultimately we won the trial.
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What made you want to be a barrister?

When in my last year at university studying pol-
itics and knowing nothing about law, a friend
suggested going to the Crown Court to see an
attempted murder trial where a family friend of
his was defence counsel. I didn't have anything
else on that afternoon and went along with no
expectations. But I was entranced by the barris-
ters' cross-examination and speeches to the jury
and thought, "I would love to do that!".

What is your favourite palindrome?
OK,soladmitthatIhad tolook thisup toremind
myself what a palindrome is. For the uninitiated
like me, it's a word or a phrase (or longer) that
is the same forwards as backwards (thank you
Google). But it’s fun when you get into it! How
about: "Dammit I'm Mad"? Or "Tattarrattat" for
a knock on the door (thanks to James Joyce from
Ulysses)? Or "Go hang a salami, I'm a lasagna
hog"?

Alexander Hutton QC was called to the Bar in 1992 and took silk
in 2012. His practice is focused in three fields: clinical negligence,
for claimants and defendants; medical and other clinical profes-
sional disciplinary proceedings; and all aspects of costs law.

“He always achieves what often seems to be an impossible
result”. Chambers UK 2018

Alexander Hutton QC
Hailsham Chambers
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New bill, old rules, same problems -
detailed assessment procedure

in need of overhaul

Kevin Wonnacott
Operations Director

From next month, practitioners will need to use
the new form electronic bill where a claim is
made for costs that relate to work undertaken
after 6 April 2018.

If the Bill contains costs relating to work
that pre-dates 6 April 2018, those costs can still
be presented as they would have been before,
meaning that some people will opt for two Bills
even though the courts will accept a composite
bill for all the costs in Precedent S.

Inevitably there will be teething problems
as practitioners and parties get to grips with the
new structure and mechanisms. We envisage
that as we all get used to it, the costs of prepar-
ing a Precedent S will likely be higher than they
might have been had the costs been presented
using the previous model but that gradually,
this will level out. Over time, the costs of assess-
ment should start to come down as Precedent S
increases the prospects of better, more efficient
analysis and better informed decisions about
the assessment of those costs.

However, whilst the CPR has been amended
to accommodate the use of the new form Bill,
the provisions governing the process from

when the Bill has been served on the paying par-
ty, through to the detailed assessment hearing
itself, have not been amended at all.

This is in need of urgent review. Part of the
reason why the costs of preparing bills and the
resultant assessment process often spiral out of
control is due to the restrictive and seemingly
inflexible provisions and procedures in place.
The provisions are written with the intention
that there will be a forensic review of each and
every line item in the Bill. This, more often than
not, leads to disproportionately high expense
on the assessment of those items in the Bill.

The new form Bill should give parties and
the courts the ability to home in on the areas of
costs which might stand out as calling for more
explanation and review. For cases covered by a
costs management order, this might even avoid
the necessity of a Bill being prepared on all of
the costs in the first place. That would sensibly
involve engagement between the parties and
the courts before hurtling down the road of hav-
ing a Bill prepared for all of the costs.

For bigger and more complicated costs
claims, there needs to be a process which allows


http://www.justice.gov.uk/courts/procedure-rules/civil  

for the costs to be presented and disputed in a
manner which allows for the possibility of high-
er level decisions.

There are signs that the courts would be
receptive to such changes. For example, at a
recent hearing before the Senior Costs Judge at
the Senior Courts Costs Office, in the matter of
Deutsche Bank v Sebastian Holding & Alexander
Vik [CL2009-000709], where the bill will appar-
ently be for some £65m, the court agreed that
the receiving party could deviate from the mod-
el (or “conventional”) Bill to the extent that it
may produce a “hybrid” style Bill, with the use of
composite entries being set out. It remains to be
seen how that will actually look and how much
it will lend itself to an efficient detailed assess-
ment. Interestingly, the Costs Judge said that he
didn’t have the power to prescribe the format of
a bill.

Practico is similarly currently involved in a
case of a similar size to the Deutsche Bank case
where steps are being taken to present a Bill
which would allow decisions to be made at a
higher level, given the considerable costs of and
inordinate length of time it would take to pre-
pare a “conventional” bill. In all likelihood, such
adocument is unlikely to assist a faster, effective
and efficient resolution of the costs.

In our view, there needs to be more and earli-
er engagement between the parties and if neces-
sary, recourse to the court for directions, on the
extent and format of a Bill and the timetable for
the resolution of costs, before the parties start
to incur costs of assessment and possibly before
the costs of a bill are also incurred.

There will need to be a better written and
more flexible set of rules and practice directions
governing the assessment of the costs to remove
any reticence on the part of practitioners and
courts in applying a more dynamic approach to
the assessment of costs, particularly in higher
value cases.

Practico will be lobbying those that are in a
position to influence the bringing about of the
required changes that should then aid the effi-
cient disposal of costs disputes.

We shall keep you informed.
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News from the team

Jane Willott
Associate, Practico

Over 20 years ago, and after lending a helping
hand in the evenings with a backlog of paper-
work, I joined the payroll at Practico’s prede-
cessor Ellis Grant as part of the administrative
team.

Since those analogue days my role has
changed beyond recognition. Computers have
replaced clumsy word processors and email is
a default method of communication. It is over a
decade since I typed a bill of costs.

Originally I trained as a PA and following a
long spell working for a Director General of the
now defunct Coal Board I appreciated the cosier
atmosphere in Andy Ellis’s office. Compared to
that huge organisation Practico has a more col-
legiate approach so I've never been confined to
justone role.

These days I'm increasingly involved with
our business development work. I enjoy the
challenge of working with Deborah Burke and
the Directors looking after existing clients,
developing new relationships and adding value
wherever we receive instructions.

Work life is always busy, never dull.
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