Beyond the
e-bill

Deborah Burke on potential developments
flowing from the electronic bill

of bills of costs for detailed assessment was first canvassed. The

idea of updating the “Victorian account book’ format was one of
many which appeared in Sir Rupert Jackson’s 2009 Civil Litigation
Costs Review.

The baton was taken up by what is now the Association of Costs
Lawyers. It convened a committee to consider how best to implement
an electronic solution, and reported at the end of 2011. Several
members of the ACL committee went on to join the Hutton
Committee. Entirely comprised of volunteers, we worked first on
compatibility with international e-billing standards and the emerging
phases used in costs budgeting, and then on the format of the
electronic bill itself. We grappled with some challenging technical and
practical issues, but by 2015 our work was largely complete, and the
first version of Precedent S was uploaded to the Civil Procedure Rules
website.

Using the new format was finally made mandatory with effect from
April 2018. From then, I took to mentioning the
need for a ‘wrap party’ for the Hutton Committee to
anyone who would listen. In July this year, my wish
was granted when several members of the committee
gathered for summer drinks in the convivial setting of
the Devonshire Club. As the conversation developed,
a theme emerged — yes, we were saying farewell to the
Hutton Committee, but as Gladys Knight might have
said, who would finish what we started? Practico’s
Andy Ellis hit the nail on the head: “The costs assessment procedure
should be developed and improved to help harness the advantages that
electronic presentation provides — filling in the gaps between the bill and
the assessment itself.’

No one present was keen on working inside another committee. As
an alternative, Andy and I decided to gather ideas as to what should
happen next, and use them to kickstart a wider discussion with the
emphasis on modernising the procedural chassis, so that it could
take advantage of the more powerful engine. And so, the ‘Beyond the
electronic bill’ project was born.

Interviews with members of the costs judiciary, specialist barristers
and prominent costs lawyers have been drawn together into a White
Paper launched at the beginning of November (see www.practico.
co.uk/journal/beyond-the-electronic-bill). Its aim is to ‘stimulate debate
throughout the civil litigation world, but especially among costs experts
so that the best solutions emerge as quickly as possible’.

Some ideas have already begun to emerge:

1. Assessments in the future will be informed by data that can be sliced
and diced rapidly.

2. Once time recording practice has caught up with available
technology, bill preparation will become easier and quicker.

T en years have passed since the possibility of improving the format

3. Receiving parties should be required to serve a breakdown of costs
as part of a pre-assessment protocol for costs.

4. In larger cases (perhaps £1m+), a compulsory period of ADR based
on schedules of costs could be introduced.

5. Larger matters could be listed for directions to identify key issues
and distil types of work that could be sampled to shorten the detailed
assessment hearing.

6. An optional adjudication process might be introduced, perhaps
including early neutral evaluation (a suggestion made by Master
Gordon-Saker, the senior costs judge).

7. The electronic ‘pleadings’ in detailed assessment could be extended
to include points of dispute and replies as an extension to the
electronic bill of costs itself with common data.

8. The format of points of dispute and replies might be altered to look
more like a mediation position statement, to help the parties focus on
the aspects that are most impactful on the result.

9. Graphical and modern data visualisation could be deployed to

Nearly all the bills lodged for

assessment are in the new form

illuminate written submissions.

We are still at an early stage of testing the new bill in court — but
nearly all the bills now being lodged for assessment are in the new
form. The debate will become better informed as the number of
electronic bills proceeding to assessment increases.

Flexibility is encouraged. Master Gordon-Saker is quoted as saying
that the SCCO has not yet been prescriptive about the format of
points of dispute and replies, but may produce revised models once
best practice has developed. The release of the White Paper is therefore
timely, and provides litigators and costs professionals with the
opportunity to shape the discussion as to what best practice should be
for detailed assessment in the years to come.

Ideas on what best practice is and proposals for a new procedure for
detailed assessment need to be developed during 2020. Litigators and
costs practitioners cannot afford to wait another decade for this process
to be completed.
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