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Non-party costs orders and
the Arkin cap

JM:

The first topic is the subject which has come
up from time to time in these discussions -
costs orders and the Arkin cap which affects
third party funders. Sometimes we’ve had

third party funders here who have strong
views one way or the other about whether
they should have their liability capped in the
way it was in the Arkin case and sadly we
haven’t got anyone like that today. What we
have got instead is Rob. And because Rob
was in the case, and still is in the case, we
thought ‘who better to talk about one of his
defeats than Rob’. The good news though, it
has gone to the Court of Appeal and it has
already been argued...

RM:
It has been argued on Monday and Tuesday.
JM:

So, we might get some insight into that
process Rob.
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RM:

Well thank you very much Jeremy. Thank
you for those kind words of introduction.
Thank you all for coming this morning.

Yes, this was a case where we were debating
the status of a decision called Arkin. Arkin
was a case back in 2005 where you had a
commercial funder. The commercial funder
funded the costs of experts and also a
substantial disclosure exercise and Mr Arkin
had no money at all. He duly went, as people
who had no money at all sometimes do,
through litigation and lost his claim. The
defendants wanted their costs back, perhaps
unsurprisingly. They couldn’t get a penny off
Mr Arkin, so they went for a Non-Party Costs
Order against the funder. At first instance
Mr Justice Colman said no because the
overriding consideration is access to justice.
Commercial funders facilitate that where
people wouldn’t otherwise be able to come
to the Courts. If I make Non-Party Costs
Orders against funders it will deter that, so it
is tough on the defendants - but no.

“You've actually got two principles
here, the Court of Appeal says -
one is access to justice, the other is the
winner should be paid.”

The Court of Appeal in the interim had the
benefit of a decision of the Privy Council
called Dimmocks in which Lord Brown set
out various principles:

e itis exceptional to make an order against
a non-party;

e where the non-party is going to benefit
from, or controls, the litigation, then
generally the non-party will have to pay
because they are not so much facilitating
access to justice for others as getting it for
themselves. But voluntary funders who
just chip in because they support a cause
but don’t expect anything back, other than
the return of their donation if the claim is
successful, don’t have to pay.

So, it comes to the Court of Appeal. You've
actually got two principles here, the Court of
Appeal says - one is access to justice, the

other is the winner should be paid. How do
you balance that? The Court of Appeal said
we have to come up with a solution, here it
is. The funder does pay adverse costs but
limited to the extent of the funding provided.
And the Court said we're only dealing here
with a situation where the funder funded
part of the costs; we don’t have to consider
what happens where the funder funded all of
the costs; we can’t actually see a reason for
a difference, but we don’t have to decide that.

Fast forward 15 years to my case.
ChapelGate funds a claimant called Julia
Davey. Essentially, she sues the administra-
tors of her company, Angel Developments,
for selling the company’s principal asset, a
property, ata huge undervalue. She said this
is much more than a vanilla sale at an under-
value claim. She alleges impropriety. She is
in turn sued by Dunbar who lent the
company some money and she gave a
personal guarantee. She has no answer to
the guarantee, but she counterclaims against
them on the basis that they knowingly
facilitated the administrators’ breach of

duty.
“We say Arkin is binding authority.”

So, this is fairly serious and heavy stuff. The
trial took place in 2016. Fast forward two
years, and in the judgment Julia Davey loses
on absolutely everything. Costs were
awarded against her on the indemnity basis
as sometimes happens in these cases. Her
assets can’t be found so she doesn’t pay
anything. So, the successful defendants come
after my client ChapelGate for the money.
We funded £1.25m. The costs between the
defendants are probably somewhere around
£8m and so it is quite important whether or
not we are capped at the extent of our
contribution. We say we are. They say we
are not. We say Arkin is binding authority.
They say really two things:

1. it was never absolutely set in stone. It's
just judicial principle and you can depart

from it if it is not just to apply it, and

2. things have moved on in the last 15 years.
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“The case was argued on Monday 3 and
Tuesday 4 February 2020, and we
await judgment.”

At first instance, the trial judge finds in
favour of the successful defendants. He says
that Arkin was never a rigid principle, it was
simply an approach that the Court of Appeal
thought might commend itself as just to
judges confronted with a similar situation in
other cases. We went to the Court of Appeal.
The case was argued on Monday 3 and
Tuesday 4 February 2020, and we await
judgment.

They tested both sides’ arguments and we
will have to wait and see.

In a case called Excalibur, which you may
know, the funder had to pay costs on the
indemnity basis, where the funded party was
ordered to pay costs on the indemnity basis.
We conceded that this applied to us, but we
said subject to the cap. Of course, the cap
means it will make no difference if it applies.
But in that case and in other cases it is clear,
I say, that Arkin is treated as a general
principle that applies to all funding.
Whether the Court of Appeal accept that or
not we will have to see. Also, they may say
that the factual situation is different now and
so even if Arkin applied on its own facts,
those facts, the ATE market, the commercial
funding, it is all different. But it must be said
there was no real evidence of that before the
Court. There was no generic evidence about
what the funding market is now compared
with what it was back in the day, or what the
ATE market is now.

It's perhaps self-evident that Julia Davey
didn’t have ATE insurance otherwise this
probably wouldn’t have arisen. And one of
the features of our case is that my client
originally said we will fund £2.5m and about
£1m of that will go to an ATE premium. Julia
Davey couldn’t get ATE - or atleast none that
she found acceptable.

So, what we then said, and we were
criticised by the defendants for this, is ‘Okay,
we'll fund you £1.25m without insurance on
the basis that if you lose, we’ll then have to
pay another £1.25m inter partes under the

Arkinprinciple. So, our exposure in this case
will remain the same £2.5m.’

The funder didn’t adjust the reward
structure, and my argument was that they
didn’t need to adjust the reward structure
because they were still exposed to the same
£2.5m loss; they didn’t need to halve the
reward they were going to get back.
However, that is something which the
respondents said is most unsatisfactory -
that we abandoned our condition precedent
in the funding agreement for ATE and left
them exposed - to which my answer is that
it’s not our job to cover adverse costs. We'll
have to see what the Court of Appeal makes
of that.

“I think it will be a decision broadly
about commercial funding, but it may
have something to say about non-party
costs orders generally.”

That’s Arkin. 1 think it will be a decision
broadly about commercial funding, but it
may have something to say about non-party
costs orders generally. And I say that in
particular because one of the cases we
looked at is the Supreme Court case of
Travelers, in which there’s discussion about
the structure of the rules and judge-made
guidance - and also about whether it is
appropriate to look at the reward the fund
was going to get versus the risk they take.

There was also doubt expressed about Lord
Brown’s exceptionality test and whether
that is a meaningful test. So, I think the Court
of Appeal may say something that could be
germane to non-party costs orders
generally, but obviously the specific impact
of this decision will be on litigation funders.

JM:

[ was going to ask, Andrew; do you know if
litigation funders are shaking in their shoes?

AGS:

Not that I am aware of. And I have to say that
[ thought the first instance decision in Davey
did seem a bit tough on the funder who made
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an assumption, not unreasonably, that the
Arkin cap will apply.

And this is all judge-made law. The jurisdic-
tion to make non-party costs orders arises
under Section 51 of the Senior Courts Act
which simply says the costs of a claim or an
appeal are in the discretion of the Court. So
ordering third parties to pay the costs is
something judges have effectively taken on
themselves, and the parameters within
which that jurisdiction should be exercised
have also been developed by judges.

Given the amount of money that may be at
stake it is obviously going to be rather
difficult to fund cases if judges suddenly
change their minds without a great deal of
warning. And [ do wonder whether possibly
we need a clearer policy either set out in the
rules or in legislation.

JM:

[ must say that I always thought the reward
structure of litigation funding was
sufficiently generous to provide a certain
amount of leeway for the odd case going
horribly wrong, but perhaps I'm very cynical.
And at previous sessions like this, I think it
has been suggested by funders who have
been here that they build into their reward
structure the possibility of Arkin being
reversed. But we’ll have to see what
happens and whether the market dries up if
the first instance decision is upheld.

MD:

Jeremy, can I just ask a question? When we
obtain third party funding, the ATE cover is
often the biggest issue. In our sort of cases
the defendant’s costs can be absolutely
massive. If, in your case Rob, the Court of
Appeal was to go in your favour, does that
mean that a funder can state, if they’re
funding half of our costs, and assuming the
full costs are £4m, such that they are funding
£2m, and the defendant’s costs are also
potentially £4m, if they just got ATE cover for
£2m, would that then be sufficient?

RM:

No, because, assuming the defence costs are
the same, so £2m of the defendant’s £4m
costs are paid by the insurer, if the funders
contributed £2m, the funder would still -
even under the Arkincap - be in the frame to
make a contribution of up to £2m, even if
they funded the ATE.

That would in a sense count against them
because that would be regarded as part of
the funding they have provided. So, if they
pay for the premium as well as everything
else their cap will be higher. 1 think it is
pretty clear there is no principle that if the
funder pays for ATE that reduces the Arkin
cap for funder’s liability.

In the Excalibur case, one of the arguments
before the Court of Appeal was whether or
not, in calculating the funder’s liability, you
took into account the money that they had
put up for security for costs and the Court of
Appeal said ‘yes you do count that’, so the
cap becomes whatever you funded your own
side plus whatever you put into court for
security.

Again, in the Excalibur case about £14m
came out of the security which was in court
and the non-party costs order against the
funders was in respect of the other £4m.

It does seem anomalous that the more you
fund, the more you're in the frame for, but I
think the answer to that is that you don’t
look at this solely from the perspective of the
paying party. It's there partly for the funder’s
certainty. But whatever you put the money
in for, that is what forms your Arkin cap.

JM:

[ suppose the other question to ask is, how
little do you have to put in to avoid being
liable. Because the Arkin cap had a sensible
relationship in what you put in and what
your liability was. But if you put in, I don’t
know £100,000 for experts or something like
that, and the costs were £4m, would you still
have to pay the whole lot? ...
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RM:

One of the arguments in our case was the
defendants were saying that Arkin is only a
principle which applies to people who fund
in part. But it seems to me that it has been
applied, and the logic applies, to full funders.

Now, there was an argument in our case,
which 1T won’'t get into for the present
purposes, about whether or not we were a
full or partial funder. But I think the
respondents’ answer will be if you are a
partial funder, they could tolerate the
situation where the Arkin cap applied, but
because we were full funders it should not
apply to us. I think that is anomalous and I
actually think you can get into difficult,
perhaps de minimis, arguments about
whether you are a full or partial funder.

For example, in our case there is clear
evidence that our funding ran out. The
solicitor said, ‘we are going over budget, can
we have some more money?. We said no.
And so [ suspect they did the work without
getting paid. In theory Julia Davey would
have been liable for it. Does that make us a
full funder or a partial funder? My argument
was that we were a partial funder because
there were clearly costs incurred that we
didn’t pay for. Whether the lawyers went
unpaid, which is [ suspect what happened, or
whether somebody else paid.

That might be an answer - that maybe Arkin
cap can apply to partial but not full funders
and I don’t think that would be terribly
logical. I think you're right. If you chip in, in
return for areward, and you are liable for the
full exposure, that causes a problem.
Another issue is whether you should trust
the Judge to make a fair order at the end of
the day, but the problem with that is it
doesn’t give anyone any degree of certainty
unless you develop something like the Arkin
principle. To which, the respondents would
say, ‘well that doesn'’t exist, and it can’t exist
really in what is judge-made law’.

MD:

[ just wondered if the courts ever challenged
what the return is for the third-party funder

- or are the clients actually getting involved
and saying, look, you've squeezed me for too
much’. Has that ever been tested?

RM:

[ think they would have to sue the solicitor. I
don’t think it could be dealt with in a
solicitor/client assessment because it is an
obligation that the client has to the funder.
But I'm not aware of that happening. I'm not
aware of any situation in which the funded
party has challenged the funding agreement.

Guideline hourly rates review
JM:

The second issue on our agenda is ‘guideline
hourly rates review’. Something that is
obviously not enormously interesting in its
detail save that it does affect your pocket and
your client’s pocket. I might throw this one
to the Senior Costs Judge first because he’s in
charge of this kind of thing.

“I'm hopeful that something will
happen soon.”

AGS:

There isn’t actually a review going on. But
I'm hopeful that something will happen soon.
And guideline hourly rates are terribly
important. They’re arguably more important
than they should be. They were designed
when we moved away from the old expense
rate factor plus an uplift for care and conduct
and the CPR introduced a composite hourly
rate.

“They were designed to assist judges
with summary assessment who knew
nothing about costs . ..”

They were designed to assist judges with
summary assessment who knew nothing
about costs and had never assessed
anything, to give them a steer as to what the
appropriate rate should be for a particular
grade of fee earner in a particular location.
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They’ve taken on rather more importance
that that. I mean in some contexts they are
used virtually as fixed rates. If you have a
client who, for example, brings a private
prosecution and is awarded costs out of
central funds they will not be awarded by the
determining officer any more than the
guideline hourly rates. The same applies
with Court of Protection bills.

“ .. they haven’t been increased
since 2010.”

And on any assessment, whether it's a
detailed assessment or a summary assess-
ment, somebody is going to argue about the
guideline hourly rates and their effect in the
case.

The present difficulty, apart from the fact
that they are perhaps used rather too much,
is that they’re ten years old - because they
haven’t been increased since 2010. When
they were introduced in round about 2000
they were based on effectively local
consultations between local judges and the
local Law Society or just what the local
judges thought was the going rate for their
particular area.

So, it wasn’t terribly transparent. And in the
years following they were increased by a
factor which represented inflation but,
again, it wasn't actually CPI or RPI - it was
again not terribly transparent. Until we get
to 2010 when Lord Neuberger who was the
Master of the Rolls decided that we needed
something a little bit more evidence based.

And so, the Costs Committee - I could talk
about this for hours, but I promise you I
won't - of the Civil Justice Council was tasked
with producing new rates, or at least making
recommendations for new rates to be based
on evidence. A survey was conducted of
solicitors’ firms and possibly as one might
expect, the survey didn’t produce a great
deal of evidence and after a couple of years
when the recommendations were presented
to Lord Dyson, who was by then the Master
of the Rolls, he said that the evidence was not
really there to enable him to fix new rates.

“Lord Dyson . . . view was that
guideline hourly rates would
become less important...”

Pressure was put on the Law Society and
also on the Ministry of Justice to fund a better
survey, but neither of them wanted to do it.
Lord Dyson then decided that the 2010 rates,
although it was 2015 by then, would
continue for the foreseeable future. His view
was that guideline hourly rates would
become less important because we were
having more fixed recoverable costs in lower
value claims and because he thought that
solicitors were more likely to be working
under fixed fee arrangements than on an
hourly rate basis.

I'm not sure either of those things has
proved to be the case. Fixed recoverable
costs haven’'t yet been extended and the
present proposal is that they will be
extended only to cases of a value up to
£100,000, which leaves quite a lot of
litigation not covered and I'm not sure that
solicitors really are using fixed fees rather
than hourly rates.

“.. thedifficulty is going to be if
we are stuck to an evidence-based
process...”

There has still been a degree of pressure.
Mrs Justice O’Farrell in Ophen v Invesco,
which was a summary assessment in the
Technology and Construction Court, said it is
about time the rates were reviewed and that
has been latched onto by a number of
commentators. The Association of Costs
Lawyers and so on have said yes, we need to
review. I'm hopeful that something will be
done. Quite what is done, I don’t know. But
the difficulty is going to be if we are stuck to
an evidence-based process, that means you
have to obtain the evidence and to obtain the
evidence that means people have to
cooperate with the process. I think nobody is
going to be terribly keen simply to try to
repeat what was attempted five or six years
ago. So bright ideas please on a postcard -
preferably a small one!
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JM:

Practico’s Debbie Burke keeps a close
interest in these things from the Law Society
end as well. Have you got anything you can
let us know about that?

DB:

I suppose the discussions we’ve had so far,
unsurprisingly, have centred on, do we go
down the expense rate route again or could
we consider possibly some form of
indexation where we peg it to the CPI? That
might be an easier way of achieving an
increase without having to rely on firms
disclosing information that they may not, or
perhaps cannot, disclose.

GUEST:

Can I just ask what the problem was with the
original survey?

DB:

[ think the difficulty was calculating the
expense rate rather than the charge out rate
because that involved providing information
about overheads and salaries and I think that
is why there was a low take up in providing
information.

AGS:

[ think that was right. The information they
were seeking in the survey was not just what
people are charging, but why they’re
charging it and they were looking at specific
factors such as salaries and overheads.

JM:

I can remember back to what I think the first
expense of time survey was, in the early 90’s
probably, when the Law Society encouraged
local Law Societies to come up with all sorts
of figures to produce to their local District
Judges in support of a general exercise trying
to rationalise what had previously been
what was in the District Judge’s bottom
drawer as an hourly rate. And that was quite
successful. There was quite a lot of informa-
tion given but I think nobody believed any of

it so. That is the other problem you get with
these surveys. Obviously, everyone was
boosting their expenses dramatically and
something less was generally allowed than
they said was the minimum on which they
could all survive.

Opt-out class actions
JM:

The next subject we're going to talk about is
cutting edge and interesting from that point
of view. It may not affect terribly many
people, but it could be the source of a lot of
work in the future. This is opt-out class
actions and I'll ask Rob to say something
about that.

“The concept of an opt-out class action
is something new.”

RM:

Yes, just for context, the rules for group
litigation in this country have developed
over time but the present regime in the CPR
allows the court to make a group litigation
order. That has to go up the Chancellor or
the MR to be stamped and then you have the
full machinery of the CPR. You have a
register; you draw the distinction between
common and individual costs, and you will
have lead claims or lead issues. Usually the
issues are pursued through the vehicle of
lead claims while the others all sit on the
backburner. But it’s all opt-in. You issue
your claim form if you have to or you just
sign on the register, but you opt into the
action.

“..ifyou fulfil the definition of the
group then you are a claimant and part of
the group - perhaps without even
knowing it - unless you actively opt out.”

Rights Act and you can have two sorts of
action now in the Competition Appeals
Tribunal. You can have opt-in and opt-out.
Opt-in is what we'’re all used to. They're
called collective proceedings of the
Competition Appeals Tribunal.
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Opt-out is where if you fulfil the definition of
the group then you are a claimant and part of
the group - perhaps without even knowing it
- unless you actively opt out.

“There are two very big applications
at the moment. Merricks is challenging
Mastercard for alleged anti-competitive
deductions [and] O’Higgins is looking at

alleged foreign exchange rates
manipulation.”

And that is quite a radical departure from
what we have been used to. There are now
various issues about how and when the
Competition Appeals Tribunal should make
a collective proceedings order and that’s
going to be going all the way up to the
Supreme Court in a case called Merricks v
Mastercard.

There are two very big applications at the
moment. Merricksis challenging Mastercard
for alleged anti-competitive deductions and
the other, O’Higgins is looking at alleged
foreign exchange rates manipulation.

“the CAT ... were effectively putting the
prerequisites unrealistically high.”

The current state is that the CAT declined to
make a collective proceedings order in
Merricks and the Court of Appeal said that
they were too narrow in their approach and
that the CAT had expected the putative
representative to know more than he could
possibly know at that stage, and they should
have been more relaxed in their approach;
the CAT could always unmake a collective
proceedings order at a later stage, but they
were effectively putting the prerequisites
unrealistically high. That is in the Supreme
Court now so we will have to see what
happens.

JM:

[ just quite like the idea of the opt-out
collective proceedings and I was thinking of
Leigh Day who pursued the British
Government over various colonial excesses
from time to time bringing an action on
behalf of Africa.

Although this is costs and that doesn’t sound
terribly costs-y, one of the important things
in respect of opt-out litigation is this. The
claimant effectively is a representative who
is nominated as representing all the people
within the class, and that person obviously
will have control over costs. But one of the
provisions in the Act is that if there is a
shortfall between what is traditionally called
solicitor and client costs and what can be
recovered from the other side, it can be
recovered, subject to a court order, out of
unclaimed damages. Because obviously if
you're suing Mastercard as is the case in the
first action, there are going to be thousands
of people who don’t even know that there is
an action.

So, if there are some damages awarded at the
end of the day, they won’t know about it,
there will be an unclaimed pot set up by
statute (the Access to Justice fund) which
can be accessed in certain circumstances, as
yet untested.

There is also a power to award this
difference between solicitor and client costs
and recovered costs to the lawyers involved
out of unclaimed damages. So, there is quite
a big case for an independent process which
checks on that amount and clearly it will go
to an assessment if there are arguments
about figures. But you also need someone to
represent the clients who are having their
money taken or the fund that isn’t getting the
money which otherwise has gone to costs.

“If these cases get off the ground it may
be the start of something quite big.
There are going to be all sorts of funding
issues which will have to be resolved
one way or another...”

We are used to an adversarial system where
everyone is represented, but opt-out is a
system where there is something to be said
for having an independent element in the
process, possibly a costs judge appointed
from the very beginning to advise the
managing judge on the question of costs, to
set up a scheme which is going to work and
also to see that the money, when it is paid
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out, is paid out fairly and only the appro-
priate amount goes.

AGS:

If these cases get off the ground it may be the
start of something quite big. There are going
to be all sorts of funding issues which will
have to be resolved one way or another, but
it is difficult presently to anticipate exactly
what they are going to be until we've been
through the process of at least one case.

MD:

Just in terms of your point about the
difficulties for lawyers. We've had two or
three cases we've looked at where it is
massively difficult talking to a third-party
funder where there is so much uncertainty
as to what, at the end of the day, these cases
could bring. It could be a massive thing, or it
could be very small.

“..starting a claim. .. you would want
to know pretty much at the outset how
you're going to be paid and whether
you’'re going to be paid.”

[ think your idea is actually a very good one
in terms of getting a Costs Judge involved
early on to advise, because the idea of you
going into these cases where it is so
uncertain from beginning to end as to what
it may actually bring and the idea that the
main recovery is from where people have
not even claimed, it’s just a bit barmy that
they didn’t actually have a more structured
part of the process when the Act came in.

AGS:

Yes. The reality is, starting a claim such as
this, which is going to absorb huge resources
by any firm conducting this sort of litigation,
you would want to know pretty much at the
outset how you're going to be paid and
whether you're going to be paid. Because
otherwise, nobody is going to do it. And that
requires, | think, directions by the Court at
an early stage.

Compulsory e-filing
JM:

The final thing is more a news item than
anything to discuss at any great length and I
am going to ask Kevin to talk about
compulsory e-filing in the SCCO.

“It is limited to applications for
detailed assessment after replies
have been served . .. and filing
applications at the Costs Office.”

KW:

It is limited to applications for detailed
assessment after replies have been served
(the N258 request for hearing procedure)
and filing applications at the Costs Office.
You need to go online and register your firm
as a user and then you open an account,
which I think is free. So that’s basically it.
There is guidance online about how you set
up your account

AGS:

Well, you're right. Everything issued and
filed in the Costs Office has to be filed online.
We're using the same system that the
Business & Property Courts have been using
for a year or two and the Queen’s Bench
Division has been using for about a year or
so. Some people will be familiar with using
it. And it seems to be relatively intuitive.

“We haven't yet got to the position
where you can ftile your papers for
detailed assessment online. .. and I
think certainly from my perspective that
would be the next step.”

That’s only part of the story as Kevin
mentioned. We haven’t yet got to the
position where you can file your papers for
detailed assessment online, correspondence
files and so on and I think certainly from my
perspective that would be the next step.
Because it is absurd that people who work
electronically have to print off everything
just for a detailed assessment. I'm doing day
three of a libel bill today and the solicitors

9
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have just printed off dozens, and dozens and
dozens of lever arch files of emails because
they think they should give it to me on paper.
In fact, they don’t. I'm happy to have things
electronically. We don’t actually have a
system for that here and I think that is what
we need to work towards.

JM:
And application notices?
AGS:

Application notices, absolutely. Anything
that would have been filed on paper has to be
filed electronically unless you are a litigant
in person - then you can still file on paper.
So, the first week of this, which was about
three weeks ago, I think ... I don’t know ...
how many hundreds of cases we receive a
week, [ think we get 18,000 cases a year so
try and work that out. Half of them were
being posted back because they’d come in by
mail and virtually all the staff were engaged
in just sending them back.

Any questions?
JM:

Anything else? You've got a great
opportunity, it's not often that you get the
Senior Costs Judge and a Senior Costs
Counsel in the room free, so if anyone has got
any questions of general interest, please do
ask them.

“In every budgeted case I've dealt with
there is a discrepancy between what is
claimed and what was budgeted.”

GUEST:

I've got a question. Is anyone collecting any
stats for the extent to which budgets are
being recovered on assessment?

AGS:

Not that I'm aware of. Costs Judges don’t
deal with budgeting except sometimes we

are called in to assist with group actions.

In every budgeted case I've dealt with there
is a discrepancy between what is claimed
and what was budgeted. Otherwise I
suppose there wouldn't be a detailed
assessment.

A problem with costs budgeting is that it is
an end-to-end process and the budget covers
everything from the date of the budget
through to the conclusion of the trial. The
vast majority of cases don’t get to trial. So
there is always going to be tension between
the budget and the costs that are claimed,
and the difficulty on detailed assessment is
trying to relieve that tension.

Also, I'm not sure that detailed assessments
have reduced as a result of costs budgeting.
But the arguments are different, and I am not
sure that the numbers have been affected
significantly. But the idea of costs budgeting
is you know at an earlier stage what your
liability is.

“ .. 1Is there one bit of the costs budget
that people get wrong all the time?”

“..the ones I tend to deal with are
witness statements and experts.”

GUEST:

Anecdotally, is there one bit of the costs
budget that people get wrong all the time?

AGS:

Well, the ones I tend to deal with are witness
statements and experts. These are the areas
where people tend to go way over.

RM:
What about disclosure?

AGS:

In bigger commercial cases, then one would
hope that the parties have taken a realistic
stance in relation to what the disclosure is
likely to be. And obviously budgeting
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happens at a fairly late stage in the process
so generally by the costs budgeting stage you
should have a pretty good idea about what
the disclosure exercise is going to be.

“lIn] big commercial cases... it’s
disclosure where it seems to have
gone badly wrong.”

RM:

My impression from big commercial cases is
actually that it’s disclosure where it seems to
have gone badly wrong. The actual costs can
be two or three times what’s been put in the
budget. In big cases it comes up in one of two
ways. How do we make an application to
vary the budget when it's a bit tricky if
you’ve just got it wrong and there aren’t any
substantial developments?

Arkin v Borchard Lines Ltd and Ors [2005] EWCA Civ 655

Or do we have good reason to depart from
the budget?

JM:

It is interesting that you say you don’t think
budgeting has reduced very much the
number of assessments. Of course, one of the
problems is that budgeting does come late so
you've always got the pre-budget stuff to
assess.

AGS:

Well, people only go to assessment if they
really have to, it's a very small percentage of
cases that go to assessment - and those cases
are still going to go to assessment even if
there is a cost budget.

Davey v Money & Ors [2019] EWHC 997 (Ch) (Judgment of the Court of Appeal awaited)

Excalibur Ventures v Texas Keystone and others [2016] EWCA Civ 1144

Travelers Insurance Company v XYZ [2019] UKSC 48

Ohpen Operations UK Ltd v Invesco Fund Managers Ltd [2019] EWHC 2504 (TCC)

Walter Hugh Merricks CBE v MasterCard Incorporated and Others (1266/7/7/16)

Michael O’Higgins FX Class Representative Limited v Barclays Bank PLC and Others (1329/7/7/19)
Electronic working in the SCCO (Practice Note issued by Master Gordon-Saker)
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