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Dear Colleague

Welcome to the last edition of Costs Briefing for 2020.

Our abiding principle in sending out Costs Briefings is 'quality over quantity'
and the two articles in this edition, penned by Andy and Jeremy, certainly fit
that bill. I hope that you enjoy reading them as much as I have.

On behalf of everyone at Practico, thank you to our clients for retaining us and
to our professional colleagues for their support and interest. We wish you all a
healthy and peaceful holiday season and we look forward to working with you
again in 2021.

(orec

Deborah Burke
Managing Associate



Andy Ellis, Managing Director - Practico Ltd

I have found it difficult to compose this review of the year. Ithought it would be
straightforward enough — so much so that I promised colleagues that I would
produce a ‘long read’. Yet all my early drafts read like the cheesiest family
newsletter that might turn up inside a Christmas card. I have therefore dumped
many words, most of the technical talk and have taken the time to make it (a bit)
shorter. The last section remains unapologetically sentimental.

There are three topics I would like to cover — the first two of which are inevitably
Covid-related.

Remote and flexible working

I do appreciate that everyone now knows about Teams and Zoom — everyone
forgets to unmute now and again, and everyone has learned to cope with the odd
freezeframe. What might have been unfamiliar in March is now part of our daily
working lives — and will remain so.

Clients will be less willing to pay for the additional time and expense involved
with solicitors travelling to meet counsel in conference — and even when they
are happy to, it is easy to imagine that being seen as a luxury that will rarely be



recoverable on standard basis assessments. Small beer in the overall scheme of
things no doubt.

The larger internal economic effects on the profession, already in plain sight,
revolve around the anticipated permanence of a high proportion of remote
working. Forward thinking firms had already reduced overheads by the
imposition of hot-desking and relocation to buildings based on around 70%
average occupancy. But even that could represent double the space that would
be needed even post-vaccine for a similar-sized workforce.

Quite how that will translate to commercial rents and business rate incentives
will take some time to unfold. It certainly will not form part of any analysis
supporting the current Guideline Hourly Rate review. But for subsequent
reviews, I suspect it will be time to question the centrality of geography to the
guidelines. We may be looking in future at a more homogeneous set of rates for
lawyers who are dispersed throughout the country (or internationally),
differentiated by the complexity of the work and specialist skills and

expertise. Not quite a reprise for old-fashioned care and conduct but perhaps a
nod in that direction.

How remote working applies at Practico

As chance would have it, Practico’s office lease runs out on Christmas eve. In
any normal year we would have been happy to renew and would have thought
carefully before submitting ourselves to the disruption of a move. Given the
timing however, and after talking collectively and individually to the whole
team, we have decided not to renew or move to a new central office, at least for
the time being. Our success in communications and service delivery during
lockdown is the biggest driver to this decision. We have held up remarkably well
— and I thank our clients for having supported us as always.

This feels like the right time to consult with our clients about how they prefer to
interact with us, monitor the property market, gauge what elements of London
life return next summer and look out for opportunities that can provide us with
the best way to access the undoubted energy and diversion that the City offers,



while continuing to reap a return on our continued investment in slicker
systems for task and document management.

What would have been a leap in the dark can now be taken with the confidence
that positive experience brings. We are leaving Houndsditch but, in another
sense, we are not going anywhere. The same strong team is thriving and
working together — just remotely. As social distancing relaxes, we are looking
forward to coming together regularly and resuming live events with clients.

Courts and ADR

It seems insensitive to talk about any positive effects of the pandemic, but there
is no doubt that lockdown has accelerated the journey towards remote hearings
and electronic bundles to an extent that would have been unimaginable had the
pandemic not struck.

It has proved a godsend that the SCCO had already moved to electronic filing
before lockdown and costs judges had the advantage of having already become
familiar with navigating and editing electronic bills. Both costs judges and
advocates report that hearings are functioning well — albeit understandably a
little slower than in-person assessments.

The challenge I see for costs professionals at large is to help square the
electronic circle so that the path from bills though points of dispute, replies and
decisions can somehow become more joined up.

Whilst that is a project we would like to help with, our priority in terms of
technical development will remain firmly fixed on tools we can master and
improve upon. We need to be able to provide better and faster analysis of costs
that inform the advice our law firm clients provide, and set out clear options.



People news

Bob Asker has played a huge part in our success, both at legacy Ellis Grant and
at Practico. He is officially retiring at the end of this year and one of our big
regrets is that we are going to have to postpone a fitting farewell for a few
months until we can do it properly.

Whenever we have been able to lay claim to a high-quality work product, the
benchmark we have used within the team has always been Bob’s work. We have
been so lucky to have him in the firm and his influence has rubbed off on
everyone who has worked with him.

The good news for Bob is that he will now have access to the golf course and to
his hideaways in Norfolk and Almeria unfettered by work demands. We all wish
Bob and his wife Sally the very best — and I am holding him to his promise of a
rematch at Sheringham golf course as soon as we can enjoy some sun on our
backs again.




Boris, Biden and Brexit — a seasonal
view from Italy

Jeremy Morgan QC

When Debbie asked me to write something for Practico’s December Costs
Briefing, I said, “Fine, but unless you give me a Costs topic I will write about
Boris, Biden and Brexit.” To my surprise she said, “Great”, and this Christmas
season article was conceived.

The Rule of Law

In this context Biden of course stands for Not-Trump. What is it that as a
lawyer I find most fundamentally disturbing about Johnson, Trump and
Brexit? It is the threat to the Rule of Law.

When the Bingham Centre for the Rule of Law was established in 2010 1
wondered how necessary it really was, at least in the advanced

democracies. When I moved to Italy in 2013 I changed my mind, not so much
because the Rule of Law does not apply there, but because Italy’s lack of a
properly functioning legal system means that the ordinary citizen simply does
not see recourse to law as a relevant remedy for a problem. If it takes 10 years to



get a judgment, and if the law is applied with a nit-picking obsession with the
most minute procedural rules, why bother to go to law at all? The result is two
parallel universes, the universe of the law and the universe of everyday life
where bureaucrats, businesses and individuals carry on as they think fit: rarely
do the twain meet.

My perception of the importance of the Rule of Law has been reinforced by
Trump, Johnson and Brexit. In the two countries which previously commanded
probably the most world-wide respect for their legal and democratic systems,
the Rule of Law is now at greater risk than ever.

In the USA the risk is perhaps diminishing with the arrival of Biden, but the idea
that the President should even be thinking of pre-emptive pardons for his
family, and possibly himself, for crimes that have not even been charged (and
which all of them would roundly deny if asked) would be absurd if it were not so
serious. In Rule of Law terms, I am less disturbed by the Trump-packed
Supreme Court, not because the US system of party political appointments to
that Bench is a good idea, but because US Supreme Court Judges place great
value on their ‘legacy’ and the notion that future generations will cite their
judgments as models of reason and justice. So even if Giuliani manages to get
the Court to hear his evidence-free challenges to the election of Biden, I doubt
that the Justices will want to compromise their legacy for eternity by upholding
those challenges.

It is in the UK, however, that I see the greater threat to the Rule of Law just
now. We have a Prime Minister who tried to prevent Parliament from
challenging him by suspending it unlawfully, who is now proposing a law that
would make the courts powerless to even question his decision to do the same
thing again and who backs Ministers and the Home Office when they attack
“activist” or “lefty” lawyers for legitimately representing clients facing
deportation, verbal attacks which continue despite clear evidence that they place
those lawyers at risk of physical violence. All of this is topped off by the Internal
Markets Bill and the explicit threat, for the sake of a “pure” Brexit, to break an
international treaty to which this same Prime Minister signed up so recently.



Both Trump and Johnson are able to get away with this behaviour because they
can rely on the support of a vociferous extremist claque — a sort of social media
mob rule. Indeed Johnson is partly enabled by this Brexiter claque and partly
hemmed in by it. He does not have the freedom to defy it even if he wanted to.

To one living in Italy these authoritarian tendencies are reminiscent of 1920’s
Europe in which the power of ruling factions was reinforced by laws restricting
challenges to their actions, by lying propaganda and by the toleration of violence
by their supporters. We are an awfully long way off a rerun of the 1920’s but
these events do raise the over-whelming question, “Where will it end?”

EU citizenship

If the above was on the depressing side for Christmas, how about a fairy-tale
with a happy ending for Remainers and all of us who moved to the EU? The
happy ending, though, is in the hands of the EU Courts.

There are four pieces of litigation going on in the EU Courts which, if successful,
could result in some or all UK citizens retaining EU Citizenship despite

Brexit. Most important of all the rights of EU Citizenship is the right of free
movement across national boundaries which has enabled so many Britons to
build careers moving between Berlin, Brussels and Bologna as easily as between
Bradford and Bristol.

The most ambitious case is Silver v Council (T-252/20) a claim launched in
April this year in the General Court (the EU court of first instance) by DAC
Beachcroft’s London office. If wholly successful it would result in all UK citizens
alive at Brexit retaining EU Citizenship even if they had never left the UK. The
basis of the claim is that under the EU Treaties EU citizenship is the
fundamental status of nationals of EU States, that it is a personal right of the
citizen which does not lapse upon the withdrawal of one’s State from the EU and
cannot be removed without consent or due process. There is ample EU
authority on the fundamental status of EU citizenship, but its full extent has yet
to be examined in the courts.



The other case worth mentioning is a referral from a national court to the higher
EU court, the Court of Justice, for a preliminary ruling on law. It could thus be
the first to get a definitive ruling. It asks:

1. Arethe EU citizenship rights of UK citizens already in the EU
automatically revoked by Britain leaving the EU?

2. If so, are they saved by a combination of the Withdrawal Agreement of
January 2020 and certain provisions of the EU Treaties?

3. Ifnot, is the approval by the EU of the Withdrawal Agreement invalid
because it breaches those provisions of the Treaties?

Underlying this and the other cases is the argument that those British citizens
who changed their lives by moving to the EU relying on their rights had a
legitimate expectation that they would not be removed. Many thousands of
people did exactly that.

Happy ending or not, like everything else to do with Brexit, this will not be over
by the end of the transition period. But never mind, the Vaccine is on the way,
so a Happy Christmas and New Year to you all.




Heads up for our next Virtual
Roundtable

Our next Virtual Roundtable features Chief Master Gordon-Saker. As well as
looking at how the SCCO has managed its work during the pandemic and at
possible future developments, there will be a welcome update on the guideline
hourly rate review and its widely anticipated recommendations. We will send a
link to the recording before the Christmas break.
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