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Dear Colleague

I am delighted to bring you the April 2021 edition of Costs Briefing.

I write this looking out at my garden, bluebells are blooming, birds are tweeting
and the sun is shining... We are already one third of the way through 2021 and, in
common with our clients and our friends and families, we are beginning to imagine
a more ‘normal’ world of work emerging for us as the year continues to unfold.

Our latest Virtual Roundtable was recorded last month when we were delighted to
welcome Andrew Post QC as our guest. The discussion takes in the Lexlaw
decision on DBAs and the latest decision in the Mastercard case as well as some
other costs nuggets.

You will find Andy’s article on group litigation which he wrote for Law360 below,
together with his article on two recent decisions where applications to set aside
default costs certificates failed (truly the stuff of nightmares).



The Practico team has recently shared their experience of remote costs hearings
(via a Teams session of course) and Katy has written about some of our collective
learning.

I have contributed an update on summary assessment, and Kath Dowling is in the
spotlight as part of our Meet the Team feature.

We have carried out a light spring clean of our website and taken the opportunity
to update our key messaging to highlight the value that working with us brings to
our clients. As always, we welcome your thoughts and feedback on the new look.

Please also watch out for our next Virtual Roundtable which features Andrew
Hogan of Kings Chambers chatting to Jeremy and Andy about the costs aspects of
the new regime for witness statements amongst other matters.

As always, we hope that the content of this issue is relevant and useful and ideas
for future topics to include are always welcome.

Coec

Deborah Burke
Managing Associate
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Default costs certificates —
An uneven playing field

Andy Ellis, Managing Director - Practico Ltd

_

Civil procedure is crammed with time limits, for obvious and necessary reasons,
and the costs rules hold their fair share. But one measure stands out in our world
and is the stuff of nightmares. If detailed assessment proceedings have been
commenced by service of the proper notice with a bill of costs, and the paying party
does not serve points of dispute within 21 days, the receiving party is entitled to
enter a default costs certificate (‘DCC’) and the costs are payable in full.

The bluntness of this weapon is in stark contrast to the spongy requirements
around service of the bill itself. Failure to commence detailed assessment
proceedings within three months of a final costs order or interim costs order for
immediate assessment, is like a dud firework. No permission is needed to
commence out of time. Unless the paying party applies for an unless order, the
only sanction available to the costs court is to disallow interest for the period of the
delay — and even that is not automatic.



The court’s attitude to setting aside default costs certificates has waxed and waned
since DCCs were introduced in 1999. Initially, costs judges were sympathetic to the
plight of solicitors who may have been caught out on a rare occasion. The receiving
party was painted as opportunistic if it entered a DCC without warning.

In 2013 Mitchell brought an abrupt halt to the soft centre of the time limit

regime. While the case itself and the attendant fallout (described by Carter Ruck’s
Nigel Tait as a ‘reign of terror’) centred on the failure to file a costs budget, the
prospects for paying parties setting aside DCCs took an immediate nosedive. A
year later in Denton, the Court of Appeal set out a three-stage test to apply when
considering whether to grant relief from sanction and blurred the lines slightly in
its disapproving comments around ‘trip wires’ and compliance not being ‘an end in
itself’. It restored a at least some risk on receiving parties who opposed
applications for setting aside in circumstances when the paying party had not
completely disengaged from the costs procedure but had merely slipped on a tight
deadline.

Two cases this year have acted as a sharp reminder for paying parties not to regard
the risks around DCCs to be clear and present.

In Masten v London Britannia Hotel Ltd [2020] EWHC B31 (Costs), Master
Leonard refused to set aside a DCC. There had been two agreed extensions of time
for service of points of dispute and when the second extension elapsed the
receiving party gave notice that it would be applying for a DCC. Still the points
were not prepared. In those circumstances it is no surprise that the DCC was not
set aside. The decision nevertheless provides helpful guidance on procedure and
principles.

First, an application to set aside is under CPR 47.12 and PD 47.11 — not under CPR
3.9 (relief from sanctions). Secondly, promptness in applying to set aside must be
measured against the date the paying party knew that the DCC had been issued,
not the expiry of the 21-day deadline. Thirdly, although the oversight may have
occurred during the disruptive period of lockdown, for lockdown to be a recognised
as a reasonable excuse for the breach, the inaction would need to be established as


https://www.bailii.org/ew/cases/EWHC/Costs/2020/B31.html

having been a product of lockdown. In Masten the mismanagement was negligent
on an objective standard, irrespective of lockdown.

The second case is eye-catching because of the amount of money involved. In
March this year, Master Rowley heard an application in National Bank of
Kazakhstan & Another v The Bank of New York Mellon & Ors and refused to set
aside a DCC for $3.7m. He found that the paying party showed no sense of urgency
in dealing with the application. Between 15 January when the application was filed
and 15 March when it was heard, the paying party had not prepared points of
dispute. It is essential in any application to set aside a DCC that the court can view
draft points of dispute, or at least in high-cost cases a summary of draft points, if it
is to be persuaded that the balance of fairness requires genuine objections to the
amount of costs to be heard.

Master Rowley criticised the paying party’s solicitors for their delay in obtaining
the necessary client approval for and briefing of external costs lawyers to assist. By
the time they put appointed costs lawyers in a position to help prepare grounds in
support of the application (effectively 4 February), it was far too late. Master
Rowley said ‘... I would have expected any litigation firm to have links with external
costs lawyers so that instructions could be sent immediately.’

In almost all cases where high costs are involved, we find that there is rarely
difficulty in agreeing extensions of time to serve points of dispute, and applications
to the court for extensions when they cannot be agreed are invariably

granted. Hence provided we are alerted to commencement of detailed assessment
within 21 days the DCC problem does not arise.

In the (blissfully rare) DCC cases we have dealt with, it has been critical to setting
aside that the alarm was raised immediately so that we could help put together
submissions and draft points with the necessary urgency.



https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/c3ce5160-dbbf-4c22-b2f4-ae56d9b2fdd6/2021_03_11_SCCO_Judgment_of_Master_Rowley_Statis_application_to_set_aside_the_DCC.pdf
https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/c3ce5160-dbbf-4c22-b2f4-ae56d9b2fdd6/2021_03_11_SCCO_Judgment_of_Master_Rowley_Statis_application_to_set_aside_the_DCC.pdf

Virtual Costs Roundtable with
Andrew Post QC

Deborah Burke, Managing Associate - Practico Ltd

Our first Virtual Roundtable of 2021 marks the anniversary of the last Breakfast
Roundtable we were able to host at the Devonshire Club. It is also the first time
that we have been lucky enough to be joined by Andrew Post QC of Hailsham
Chambers.

The session begins with a probing conversation about the Zuberi v Lexlaw decision
which is described as the costs excitement of 2021 so far (I leave you to make of
that statement what you will). The discussion reaches beyond the initial
commentary on the basics of the decision and covers:

o The purposive reading of the regulations by the appeal judges.
o The strong policy interests at play in making a success of DBAs, neatly
described by Andrew as ‘islands of lawfulness in a sea of illegality’.


https://www.bailii.org/ew/cases/EWCA/Civ/2021/16.html

o The ‘technical’ majority judgment in favour of ‘cake and eat it’ DBAs which
allow the solicitor to recover both costs and a slice of the action on top and
what that means for practitioners.

o What kind of precedent documents are likely to emerge.

o What can be done about existing DBAs which do not have termination
provisions.

o The position in relation to consecutive and concurrent hybrid DBAs.

o  Whether reform of the regulations is still needed.

After a two second dismissal of the latest Trucks litigation judgment - of course
litigation funding agreements are not DBAs - the discussion moved on to look at
what might happen in the future to costs in collective actions such as

the Mastercard case. The case now looks likely to proceed after the Supreme Court
intervened last year and sent it back to the Competition Appeal Tribunal. In this
case, and other collective actions, costs issues are completely detached from the
clients. Andrew, Jeremy and Andy consider:

o What appetite is there for some form of costs management to protect the
potentially competing positions of funders and claimants?

o If the appetite of the tribunal to deal with costs itself is small, who else
might carry out that function?

o Despite the value of this and other similar collective actions, will costs still
end up being the tail-end Charlie and if so, what will the effect of that be?

The case of Axiom Stone (London) Ltd features next. His Honour Judge Simon
Barker QC’s view is that when considering a late-filed budget, judges do not simply
have a binary choice between limiting the defaulting party to a court fees only
budget ... or not. His view is that judges have a wide discretion to make a different
kind of order, including one where, although some of the budget is limited to court
fees, other future work such as work preparing for trial can still be budgeted. In
this case, the ‘spectacularly useless’ defaulting party did not do enough to receive
that level of largesse from the judge - but another litigant might be better placed -
and it is a good case to have in your back pocket, just in case.

Lastly, the conversation turns to how practitioners have dealt with a year of
lockdown. There is more praise for the Senior Court Costs Office, together with


https://www.bailii.org/ew/cases/EWCA/Civ/2021/299.html
https://www.supremecourt.uk/cases/docs/uksc-2019-0118-judgment.pdf
https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/30c06abf-1975-4707-bc9d-e111b8a41626/Heathfield_International_LLC_v_Axiom_Stone_London_Ltd_and_another.pdf

some great tips on how to make remote hearings and mediations as painless and
effective as possible. Thank goodness for electronic bills of costs...

Please click on the buttons below to view and listen to the full version.

Click here for the link to YouTube

Click here to listen to the recording as a podcast

Analysing cost issues after top court
Mastercard ruling

Andy Ellis, Managing Director - Practico Ltd

LAW366

A LexisNexis® Company

In a recent article for Law360, Andy discusses group actions in the wake of the
Supreme Court decision in the Merricks case which has effectively given the green
light for the case against Mastercard in the Competition Appeal Tribunal to
proceed.

This article was first published by Law360 on 15 March 2020.

Click here



https://youtu.be/ONnmHafIlFQ
https://www.practico.co.uk/podcost
https://www.practico.co.uk/journal/analysing-cost-issues-after-top-court-mastercard-ruling

Remote learning

Katy Neighbour, Associate, Practico Ltd

Over the period of lockdown, we have accrued a range of experiences on hearings
and mediations held remotely. In addition to contested detailed assessment
hearings remotely, the Practico team has attended budget variation hearings,
applications for relief from sanction, directions appointments in group litigation
and mediations. Here are the team’s takeaways from the last year.

Platforms

We have now used a variety of platforms for these virtual hearings, including
Teams, Skype and CVP — a court platform which can be used for hearings held in
public and in private — all of which have recording functionality controlled by the
host. The CVP platform is widely used in criminal courts and is gradually being
rolled out to civil courts. All seem to work well enough and in-built fears about
using a bespoke court application have not been realised in practice.

Bundles

The shift from hard copy bundles to electronic copies has been quite a steep
learning curve, with the need to find new ways to organise and collate documents



to facilitate the smooth running of virtual hearings. The current practice note
provides that bundles should consist of a single PDF; our experience of virtual
hearings tells us that one bookmarked, indexed PDF is the way forward if

possible. It is also very helpful to OCR the PDF so that it is searchable. Limiting
the volume of documents accessible during the hearing is highly recommended. We
avoid where at all possible a ‘kitchen sink’ approach. The gain from having collated
a bundle confined to essentials is in the ease of navigation while conducting
advocacy or supporting the advocate.

However, format and scope are subject to court requirements — as some may have
a particular format and way in which they wish to receive the bundles. In larger
cases there have been instances where parties have made available their entire
project management system to the judge, with URLs linking relevant documents.

In detailed assessment proceedings the process of collating documents and
correspondence for bundles will also be dependent on the format and style of the
Points of Dispute and the way in which the advocate with carriage of the hearing
needs to marshal their submissions. Optimally, the team with prime responsibility
for the advocacy will create the bundle(s) so they are au fait with bookmarks and
sections.

Cameras and microphones

From the collective experience at Practico, general practice encourages cameras
and microphones are only on for those speaking regularly throughout the

hearing. Everyone else present should be muted and with cameras off. This limits
distractions and feedback from other microphones and can also assist if internet
connections are struggling. We have also found that the use of virtual backgrounds
can be off-putting, though this is only the case with Teams and Zoom — other
platforms do not seem to have this functionality.

Advocacy

Remote advocacy has its own logistical challenges. Where there used to be
scribbled notes passed from instructing solicitors to the advocate, there can now be



flurries of shorthand instant messages popping up on screen as you address the
court. It is extremely helpful to have a backchannel for such communications
(always on a separate application from that used to host the hearing). However,
ease of communication can degenerate into a running commentary and that can be
distracting. In some hearings we have devised a protocol so that comments and
instructions are funnelled through one junior — much as might happen in a
conventional hearing.

Being unable to simply pass up additional documents to the court can also be
problematic, as it is more difficult to swiftly point someone to a specific page in an
extensive bundle when they themselves are also navigating numerous programs
and documents. The days feel longer when conducting hearings on-screen. In our
experience some judges are inclined to take shorter lunch breaks, or sit longer
days, while others welcome more frequent short adjournments.

It is incredibly helpful to have someone attend in support primarily to record the
decisions, so the advocate is not burdened with trying to keep track of the detailed
record of decisions and make submissions simultaneously — particularly in a fast-
paced line by line assessment. In the right circumstances a backchannel between
costs specialists on each side can save time in agreeing calculations and the effect
of decisions.

Emerging from lockdown

There is no doubt that the enforcement of remote hearings has accelerated ease of
operation of video technology and electronic bundles. Whilst we acknowledge that
the appetite to return to in-person hearings is palpable, the nostalgia is confined to
the in-court experience rather that the logistics around it. Nobody has missed the
queue for the rickety lifts in the Thomas More Building or the cumbersome process
of rifling through boxes of lever arch files to find attendance notes. As with office
working, we anticipate that a hybrid model will emerge in the courts and with ADR
and that, in any event, the use of electronic bundles will remain the new norm.




Summary assessment - An update

Deborah Burke, Managing Associate, Practico Ltd

Summary assessment is the default procedure for determining costs at the end of
any hearing which does not last for more than a day (as well as for fast-track
trials). In substantial litigation, commercial litigators are often more familiar with
the summary assessment of interim costs than they are with the more nebulous
possibility of a detailed assessment of costs at an indeterminate point after the end
of the case.

When the Civil Procedure Rule Committee met last December, weighty matters
such as Brexit and the continuing pandemic were discussed. At the same meeting
the Pilot Scheme introduced by PD51X was extended until 31 March 2022. PD51X
is the vehicle for testing two new spreadsheet forms for the summary assessment of
costs — N260A for an interim application and N260B for the costs of a trial.

Our Costs Briefing in March 2019 covered the introduction of the Pilot Scheme in
detail (click here to view) and two years on, take-up of the new forms has been
pretty low. That said, low take-up of new forms — particularly when their use is
voluntary — is not unusual in the litigation world.


https://www.practico.co.uk/content/6-journal/36-costs-briefing-10/practico-the-costs-briefing-10.pdf

Using the electronic bill of costs (Precedent S) is now mandatory for time recorded
since April 2018, and this should increase the use of N260A and N260B. If lawyers
already time record by reference to phase/task/activity, then using the new forms
becomes more straightforward.

Just like the electronic bill of costs, I expect that more extensive use of the new
forms will only happen when using the spreadsheet format becomes mandatory. It
is currently anticipated that the Pilot Scheme will be incorporated into the Civil
Procedure Rules sometime in 2022.

The quantification of costs on summary assessment is often said to be a rough and
ready process — carried out using a broad perspective after a relatively brief review
of the time and disbursement entries.

The 2020 appeal in the case of Cohen v Fine & others gave guidance to
practitioners on how a summary assessment of costs should be conducted. The
costs being assessed in the underlying litigation were those of a professional
executor. A statement of costs totalling almost £49,000, was summarily assessed
by the District Judge - in a matter of minutes and at the end of a hearing - at just
£27,000. The executor appealed on three grounds, including the ground that the
District Judge had erred in law by failing to have sufficient regard to the
components of the statement of costs and had ‘effectively imposed her own
unilateral tariff without any calculation or proper reasoning’. It was said that the
amount allowed was ‘wholly arbitrary’.

On appeal, HHJ Hodge was referred to the 2001 Court of Appeal case of 1-800
Flowers Inc v Phonenames Limited where it was made clear that judges
conducting a summary assessment cannot impose their own tariff but must focus
on the statement of costs incurred.

HHJ Hodge concluded that ‘broad brush’ in the context of summary assessment
means no more than ‘there is no need for any formal notice of commencement of
the assessment, or any detailed bill of costs, or any points of dispute, or any points
of reply’.


https://www.bailii.org/ew/cases/EWHC/Ch/2020/3278.html
https://www.bailii.org/ew/cases/EWCA/Civ/2001/721.html
https://www.bailii.org/ew/cases/EWCA/Civ/2001/721.html

He further concluded that ‘the court must nevertheless address individually each
separate objection that may be taken to particular items in the N260 statement of
costs.’

In the light of this judgment, and particularly where the interim costs being
assessed are substantial, making sure that the statement of costs is accurate and
has sufficient detail is critical. Our view at Practico is that it is easier to analyse and
report on costs which will be summarily assessed when they are presented in a
spreadsheet format. The forms are also self-calculating — so the judge carrying out
the summary assessment and the parties can see instantly the effect of the
decisions which are made.

No article about summary assessment would be complete without a reference to
the Civil Justice Council’s review of the guideline hourly rates for summary
assessment. Much has been said about the review and its recommendations -
increases in rates ranging from 7% to almost 35%, the top rate reserved for very
heavy commercial and corporate work and other changes to the London and
national bands.

Many individuals and organisations, including the LSLLA and The Law Society, have
responded to the consultation on its recommendations which closed on 31 March
2021.

Andy mentioned the review briefly in our last Costs Briefing of 2020 (click here to
view). He anticipated a future where there is a flattened set of guideline hourly
rates and where location affects the rates allowed on summary assessment less
than the complexity of the work done. The review has moved relatively quickly,
and we can look forward to any change in rates being put in place by the end of this
year.

Watch this space for further updates on the new rates and the timetable for
implementation — and for the use of N260A and N260B becoming mandatory.



https://www.lsla.co.uk/sites/default/files/consultations/LSLA%20Response%20to%20Consultation%20on%20Guideline%20Hourly%20Rates%281457750.4%29.pdf
https://www.lawsociety.org.uk/campaigns/consultation-responses/civil-justice-council-consultation-on-guideline-hourly-rates
https://www.practico.co.uk/content/6-journal/56-costs-briefing-14/costs-briefing-issue-14.pdf

Meet the team

Kath Dowling, Accountant, Practico Ltd

I work part-time at Practico supporting our Finance Director, Paul, with the
‘numbers’. After qualifying as an accountant (many years ago), I spent two years in
Hong Kong working for an eccentric English expat whilst enjoying a wealth of
experiences available to me including travel and culture. Upon my return to
London I spent some time in management consultancy, and eventually explored
my interest in physical therapy work which led to qualifications and subsequently
working on the teaching staff in an adult education college.

My office work experience includes accounting for a board-level international
recruitment company, an American bagel company and then a law firm — which
proved to be a solid foundation for life at Practico. I have managed to maintain my
double identity — accountant and therapist — and enjoy the diversity of my daily life
which ranges from ‘sums’ to muscles. From my perspective, the culture at Practico
is one of quiet efficiency where team members undertake their tasks without drama
but with resourceful dedication.

I have worked at Practico since 2015, when Paul asked me to come in for one day a
month to help him with certain aspects of the finance function. My working time
increased almost immediately and I found that the work, and London office life in



general, offered me a level of satisfaction that I was missing — there’s nothing quite
like finding the last seat on the train or the joy of a spreadsheet coming

together! The time I spend working for Practico depends on the fluctuating
demands of the business, and I enjoy the challenges that my role demands.

I live with my family to the South East of London where I enjoy the benefits of
being close to everything that London has to offer as well as the leafy suburbs and
easy access to areas beyond the M25.
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