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Issue 16, August 2021

Dear Colleague
Welcome to the August edition of our Cost Briefing.

We have a shorter version this month for some light holiday reading — focussing on my thoughts
over the recurrent narrative of the unpopularity of costs budgets, and a summary of our recent
Virtual Roundtable event where Jeremy and I were joined by Judith Ayling QC.

But first a one-off request for some charitable support. I'm not a regular ‘chugger’ — in fact the last
time I made any plea for donations was 15 years ago for my first and last London Marathon. In late
September my wife Edwina and I are off with some friends to walk the length of Hadrian’s

Wall. First and foremost, I should stress it’s a holiday and not an endurance test. Well, I say that
now...

There is a family story attached to it. It involves a near miss with a dreadful disease. A happy
ending for us but one that is seldom as bright an outcome for others. So please do check out this
link to my Just Giving page (https://www.justgiving.com/fundraising/andy-ellis-hadrians-wall)
and if you are able to chip in, it would be greatly appreciated.

Andy Ellis
Managing Director
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An article in the Gazette at the end of June about costs budgeting caught my eye. Jeremy Morgan
QC and I discussed it briefly with Judith Ayling QC at the recent Virtual Roundtable and I have

since reflected on it further.

The article reports a decision by Master Davison to disapply costs budgeting in a fatal asbestos case
(Smith v W Ford & Sons). It is unusual to publish an extempore case management decision, and
few would disagree that squeezed judicial resource should concentrate on progressing asbestos

cases as fast as possible, if necessary, at the expense of costs management orders.

The more provocative statement is at paragraph 9 where Master Davison observes that:

‘QB Masters, Chancery Masters and Costs Judges do not necessarily share this defendant's

expressed confidence that costs budgeting controls costs better, or more effectively, than detailed
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assessment. This is a large topic and a complex and somewhat sensitive issue. The present hearing
is not, perhaps, the forum to debate it at any length. Suffice it to say that I do not agree with the
Defendant's characterisation of this case as presenting a dichotomy between the tight control of

costs on the one hand and a free-for-all on the other.’

The implication is that Master Davison has canvassed opinion about the efficacy of costs budgeting
generally and that there is a collective judicial thumbs-down for the presumption that it should
normally apply. We don’t know how wide a sample is reflected in the statement, but I do wonder if
the Gazette hasn’t overreached slightly with the headline ‘Top judges doubt ...’

I also imagine that the clients, funders, and insurers who take the decisions whether to fight, fold or
cut a deal (and when) and who end up paying the costs, would not so easily dismiss the value of

budgeting.

Elsewhere in dispute resolution circles it could be said that costs management is on the

up. Contrast the Smith decision with that of Mr Justice Trower earlier this year in the Competition
Appeal Tribunal in Vattenfall and Ors v Prysmian and Ors. The case started life in the Business
and Property Court and at the point of transfer to the CAT, the court ordered a form of costs

management order, albeit requiring estimates rather than formal budgets.

One might have expected the CAT to stick with the less formal requirement for estimates, but the
tribunal was clearly concerned that greater scrutiny was required to reduce the risk that costs would
become disproportionate. Mr Justice Trower went on to exercise his discretion under Rule 53 of the
CAT Rules to apply CPR 3 and PD 3E to the CAT proceedings — requiring production of Precedents

H and the exchange of budget discussion reports.

The decision of Mrs Justice Joanna Smith, following the costs management hearing, plus a
transcript of the remote hearing itself (click here), is available on the CAT website, and they make

interesting reading.

This was nothing like the ‘detailed assessment in advance’ that parties and judges are meant to
avoid. Although informed by detailed costs budgets, discussion reports and skeletons, the decisions
were not the product of endless minute calculations but a series of broad assessments on the
disputed phases employing the rough justice that Russell LJ once described as ‘being compounded

of much sensible approximation’.

So here is my attempt to square the circle.
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1. Budgeting is not always needed to encourage proportionate costs. Robust case

management procedures designed to accelerate case resolution can achieve the same goal.

2. When there is a clear danger that costs are already at, or may expand to, disproportionate
levels — and the £10m case value threshold is something of a false dichotomy here — costs
budgeting is a valuable tool. Merely requiring estimates (which are over-generalised and
lack teeth on a subsequent detailed assessment) is of very limited value. If you are going to

do it, do it properly.

3. Itis the responsibility of advocates to keep on the right side of the line between budgeting
and assessment. We should look to elevate submissions so that they are illuminated by the
data and the case facts. The focus should be on the gap between the parties on disputed

phases and the key drivers to disproportionate costs in the given case.

Virtual Costs Roundtable with
Judith Ayling QC

Our most recent guest came to the Bar in her mid-30s with a successful career as a commissioning

editor in linguistic and philosophical publishing already under her belt. Last year she took silk and
is described as ‘a force to be reckoned with’. Jeremy, Andy and I were absolutely delighted to have
Judith Ayling QC take part in our latest costs chat between friends and a lively and informative

session it proved to be.



The session begins with a discussion about two diametrically opposed judgments concerning the

usefulness of costs budgeting in controlling the cost of litigation.

At one end of the spectrum, Master Davison expressed a surprisingly frank view which he said was
also held by other judges — he didn’t necessarily share the Defendant’s confidence that costs
budgeting was a better way of controlling costs than detailed assessment. By contrast, in

the Competition Appeal Tribunal and despite the potential size of the claim (currently estimated at
around £37m), the managing judge agreed to budget the case albeit that the budgets themselves are
necessarily broad brush.

There is a brief look at two recent decisions in the group litigation involving British Airways — one
on the cost of advertising for potential claimants (click here) and the other relating to the cost of
sending ‘round-robin’ communications (click here). Judith, Jeremy and Andy reminisce about days
long gone when sending a letter out to all claimants in a group involved significant amounts of
printing, stationery and time to deliver correspondence to a post-box. Nowadays ‘key stroke work’

allows almost infinite numbers of messages to be sent at the push of a button.

Despite all attempts to simplify it and make its meaning clear, Part 36 throws out cases all the time

and it is the next topic for this session.

The first case looked at is the Court of Appeal judgment in the Telefonica case. This was a ‘binary’,
all or nothing case which the Defendant lost. The Claimant had beaten its own Part 36 offer and
was awarded the Part 36 benefits of £75k and indemnity costs. At first instance the Claimant was
denied the real Part 36 prize of interest because the judge, after looking at how much the interest
would be, said that this benefit would be disproportionate. The Court of Appeal disagreed — it is
rare and unusual not to receive all of the Part 36 consequences after beating one’s own offer,

although there is a degree of latitude as to the rate of interest awarded.

The case of Head v Culver Heating also gets a mention. The Claimant introduced very late evidence,
which the Defendant did not object to. The Claimant was awarded £2.26m and beat his own Part
36 offer of £2.24m. The Defendant successfully argued that even though it had not objected to the
introduction of the late evidence, it would be unjust to award the Part 36 consequences because the

late evidence had completely changed things so far as the value of the claim was concerned.

There follows a discussion about the court’s distaste for technical objections to the validity of Part
36 offers and the involvement of the Civil Procedure Rule Committee’s Lacuna Sub-Committee
which is looking at whether it can (and should) reduce the opportunity for the ‘tactical use’ of Part
36 by defendants accepting a Part 36 offer outside the primary period.


https://www.bailii.org/ew/cases/EWHC/QB/2021/1749.html
https://www.catribunal.org.uk/sites/default/files/2021-02/1370_Vattenfall_Costs_2021_CAT3_Judgment_050221.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2021/217.html
https://documentcloud.adobe.com/link/review?uri=urn:aaid:scds:US:a1542b62-b284-4cdd-a616-d325e02e91ac
https://www.bailii.org/ew/cases/EWCA/Civ/2020/1374.html
https://www.bailii.org/ew/cases/EWHC/QB/2021/1235.html

The Lacuna Sub-Committee and the CPRC Costs Sub-Committee will also be looking at a recent
decision of Mr Justice Mann in which he concluded that the provisions of Part 36 do not apply to
the costs of detailed assessment. There is a lively discussion on the options the committees have

and, as always, there are some gems of practical advice as well.

The last topic for discussion relates to solicitor/client assessments. In the wake of an increasing
number of solicitor/client disputes, significant money and effort is spent arguing about whether
solicitor bills trigger the Solicitor’s Act timetable and tests. Every possible point is taken as to the
format of solicitor bills — whether special circumstances apply, whether detailed assessment should
happen and, if so, whether conditions should be imposed. Master Gordon-Saker, the Senior Costs
Judge and others have highlighted that the Solicitor’s Act is no longer fit for purpose in this respect.

Is there an appetite for reform in the current climate and, if there is, who should spearhead that
reform? Another lively discussion ensues, and the session ends with a vital reminder to our clients
and litigation colleagues of the importance of setting up retainers properly. It is the only way to
avoid the heartbreak of carrying out great work for a client only to find the client taking advantage

of defects in the client retainer to challenge the fees billed.

Our mission is to bring you informative and relevant content and, with Judith’s help, I am confident
that yet again we have hit the mark. Next time we will be joined by Dominic Regan and, as always,
please do let us know if there are topics of particular interest to you which we could discuss with
Dominic.

Please click on the buttons below to view and listen to the full version.

Deborah Burke

Managing Associate

Click here for the link to YouTube

Click here to listen to the recording as a podcast
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