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Dear Colleague

"COVID-19 highlights how truly interdependent we all are. How reliant we are
on cooperation, communication, and compassion to successfully combat the
virus. It highlights how important it is that we work together for a sustainable
recovery that delivers for our economies and our planet.”

So said the Prime Minister of New Zealand last year, and in the legal sector we
have certainly seen an ongoing spirit of cooperation and better levels of
communication. I would venture so far as to say that we have also seen a
greater level of understanding for those we interact with, be they our
colleagues, opponents, or the judiciary.

As we approach the two-year anniversary of the pandemic, we at Practico have



well and truly adapted to the new way of working — and so have our

clients. The ongoing high levels of complex heavyweight litigation are
keeping us consistently busy. Our move to iManage is improving the
efficiency of the transfer of information between us and our clients and we are
moving ahead with our cyber security training programme.

Even so, we are all keen to get back to in-person meetings and events,
particularly our breakfast roundtables. We are looking forward to organising
the first one in our new home, more of that soon.

In the meantime, we are glad that our Virtual Roundtables continue to be
useful to our clients and professional colleagues. Our most recent one with
Jamie Carpenter QC, head of the Hailsham costs team, sums up the challenges
of the post pandemic world — great content and discussion but reliant on less
than optimal Wi-Fi...

The other articles in this Costs Briefing look at a recent decision on summary
assessment and the second appeal in the case of AKC v Barking, Havering and
Redbridge University Hospitals NHS Trust, which concerns the format of bills
of costs.

As always, we hope that the content of this issue is relevant and useful — and
ideas for future topics to include are always welcome.

I cannot finish this introduction without mentioning that ‘our’ Jeremy was
awarded an MBE in the New Year's Honours list for his work as Vice-Chair of
the British in Europe and for services to British nationals in Italy and the

EU. Well done Jeremy. I don’t suppose that entitles you to better Wi-Fi does
it?!

Corec

Deborah Burke
Managing Associate
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Keeping the judge onside during summary
assessment

Andy Ellis, Managing Director - Practico Ltd

The recent case of Changing Climates Limited v Warmaway Ltd dealt with the
summary assessment of costs following a successful application for summary
judgment.

The judgment of Her Honour Judge Sarah Watson makes it clear that she
didn’t like much about the Claimant’s statement of costs. It was not served
and filed in time before the hearing and the schedule was “not in the correct
form”.


https://www.bailii.org/ew/cases/EWHC/TCC/2021/3117.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/3117.html

I will come back to the failure to serve the statement of costs in time, but let’s
look first at the statement of costs itself.

At paragraph 104 Watson HHJ states “There is a reason that the court requires
a standard form for a schedule of costs in litigation. It is because the parties,
solicitors, counsel and judges develop a degree of familiarity with the

format. They know what costs go where and it becomes quite easy to look at
the schedule, with the various headings, in the way that the Defendant
produced its schedule, and form a view as to whether the costs are reasonably
incurred and proportionate in amount.”

According to the judge, the Claimant’s statement of costs contained additional
headings which “... the court is not used to [and] includes work that one would
normally expect to see properly allocated to ... other headings ...”.

The work done on documents is “normally broken down ... so you can see how
long was spent on the pleadings, how long was spent on the acknowledgement
of service, preparation of witness statements etc. That is the correct form and
that enables the court to take a view.”

The judge expresses her concern that a lack of detail in the Claimant’s
schedule made it “much harder for the court to assess, and for the Defendant
to make detailed submissions as to whether something is reasonable or
proportionate in amount in the absence of the level of detail you would expect
and the categorisation in the usual form.”

We aren’t told what costs were claimed, but the Claimant’s costs were higher
than Watson HHJ expected to see, and she reduced them to £35,000.

Is Judge Watson right about the format of the schedule?

The Civil Procedure Rules provide at paragraph 9.5(3) of PD 44 that “The
statement of costs should follow as closely as possible Form N260”.



As we know, “should” is not the same as “must” and I do not agree with the
judge that the use of the N260 format is ‘required’.

I also do not agree that the judge was not able “easily to form [a] view as to
what is proportionate”. In nine short paragraphs, the judge deals with when
the schedule should have been filed/served, its format, possible duplication of
work, hourly rates, excessive attendance and preparation time, the
involvement of and the heavy reliance on counsel, the preparation of core and
additional bundles, the under listing of the case and the reduction in the time
estimate by the court.

Judge Watson says that she has done her best, “taking a broad-brush
approach and looking at the overall costs” despite a “chaotic schedule of
costs”, which is “hopelessly confused and not in the correct form...”. Her
approach to the summary assessment was clearly correct — it is a broad-brush
exercise.

It is also clear that the schedule presented to Judge Watson contained
insufficient detail to support the amount of costs claimed and seems likely to
have irritated the judge. Anything which irritates or confuses a judge is likely
to have an adverse effect on costs recovery.

Providing too little detail about the work done is to be avoided. Presenting a
schedule of costs in a format which the assessing judge is not familiar with is
risky. A well-constructed and clear schedule of costs is the best starting point
for strong costs recovery on summary assessment. It is easier if the schedule
is in the N260 format and, if it is not, there should be a good reason for
departing from the usual form. Anyone who does so without good reason does
so at their peril.

I promised that I would deal with the late service of the Claimant’s costs
schedule on the Defendant.

First the Rules. Paragraph 9.5(4) of PD 44 provides that the statement in this
case should have been filed and served “not less than 24 hours before the time



fixed for the hearing”. Paragraph 9.6 states that any failure to comply,
without reasonable excuse, “will be taken into account by the court in
deciding what order to make about the costs”.

The case of MacDonald v Taree Holdings [2001] 1 Costs L.R. 147 puts flesh on the
bones of the Rules. Neuberger J (as he then was) took the view that, absent any
prejudice, costs should be assessed in the normal way (paragraph 23). Ina
case of mere failure to comply, without any additional factors, it would not be
right to deprive a party of costs altogether (paragraph 26). If the paying party
could show prejudice, various alternatives were suggested — a brief
adjournment of 15 minutes or so, detailed assessment of the costs claimed or
adjournment for later summary assessment on submissions.

In her concluding paragraph HHJ Watson indicates that she did consider the
late service of the schedule on the Defendant in coming to her decision to
allow costs of £35,000. It is not clear (a) whether the Defendant objected to
the late service of the statement, (b) whether there was any debate between
the court and the parties as to any prejudice caused by the late service, and (c)
whether and to what extent the amount allowed was affected by these
factors. But, as with the format of the schedule, serving and filing it in good
time and as prescribed by the Rules is to be encouraged to keep the judge
onside.




Virtual Costs Roundtable with Jamie
Carpenter QC

Deborah Burke, Managing Associate - Practico Ltd

Our most recent guest is the new head of costs at Hailsham chambers, Jamie
Carpenter QC. He and Andy kept cool heads while Jeremy’s internet connection
waxed and waned, but the variable connectivity did nothing to dampen the
quality of the conversation between them.

Coulson LJ’s judgment in the case of Goknur v Aytacli contains my favourite
opening line of a judgment in 2021:

‘For those who believe that most civil litigation does not end up being about the
costs incurred in pursuing that same litigation in the first place, look away now’.

There follows a very practical and illuminating conversation focussing on the
ever-present danger for the client who wins the litigation but loses on

costs. The Goknur decision on the jurisdiction to make non-party costs orders
against a director or shareholder brings welcome clarity and predictability for
clients in an area where, as Jamie highlights, too much has depended in recent
times on judicial whim.


https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/81d6c2ea-454c-211e-ecd9-8529df7b5897/Goknur.pdf

Jamie moves on to highlight three cases (Rowe v Ingenious Media Holdings

plc, Infinity Distribution Ltd v The Khan Partnership LLP and Tulip Trading Ltd v
Bitcoin Association for BSV) which illustrate an element of backtracking in the
world of security for costs to a more old-fashioned position of ‘cash is

king’. There are some interesting comments on how much comfort, or
otherwise, the courts can take from an ATE provider being a member of the
Association of Litigation Funders, judicial disapproval of funders operating
through opaque offshore structures, the possibility of ATE insurers providing
deeds of indemnity in response to a request to give security and whether NFTs
provide an acceptable alternative to cash when giving security. Ironically the
answer given by Bitcoin to this last question, when asking for security for
costs in a case it is defending, was a resounding no on the grounds of the
volatility of its own share value!

The next topic of discussion is also a very practical one for litigators and
clients. Readers may already be aware of the headline figures in the case

of Hankin v Barrington where a brief fee of £110,000 for leading counsel in a
case which settled shortly before trial was reduced to £27,500 on
assessment. There were three stages to the reduction: reasonableness,
abatement, and a further reduction to reflect work which counsel was able to
do in the time available to him because the case settled. Jamie dissects the
judgment forensically and, in so doing, highlights that there is much more to
this case than might first meet the eye. There is an obvious takeaway too for
clients and litigators — in a case where there is a significant brief fee and a
hefty trial approaching — agree a staged brief so that the commitment element
can be separated from the work element of the fee.

The next case considered by Jamie, Jeremy and Andy, the Candey case, touches
on some important issues in relation to the relationship between solicitors
and clients. The backdrop is a DBA funded claim where the client went ahead
with a drop hands settlement as opposed to an alternative which would have
enabled their solicitors to recover costs under the DBA. The solicitors alleged
that they were induced to enter into the retainer by the client’s fraudulent
misrepresentations about aspects of the case. The fiduciary nature of the
relationship between the solicitor and client, which is not an equal one, caused


https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/5c4f6b61-9a31-6606-1ce5-3c2afcf723f3/Rowe_v_Ingenious_Media.01.pdf
https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/5c4f6b61-9a31-6606-1ce5-3c2afcf723f3/Rowe_v_Ingenious_Media.01.pdf
https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/2d27a577-c7aa-3007-e78a-b75ec5c56a35/Inifinity_v_Khan.pdf
https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/71051ca6-9658-f868-b4fe-631632362970/Tulip_Trading_v_Bitcoin.pdf
https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/71051ca6-9658-f868-b4fe-631632362970/Tulip_Trading_v_Bitcoin.pdf
https://www.bailii.org/ew/cases/EWHC/Costs/2022/B1.html
https://mcusercontent.com/9ad1bd0d309dc5d11ee4c15cd/files/3da6d8f8-316c-34cb-56ec-692521fe8985/Candey_Ltd_v_Bosheh.pdf

that part of the claim to fail at the summary judgement stage.

The judge also considered the solicitor’s ability to use privileged documents
against their own client to support a claim. The judge’s view was that the
starting position is one where solicitor client privilege is sacred and reflects
the public policy of a client being able to be open with their solicitor. Even
where the solicitor is alleging fraud it must be shown not simply that the
client has told an untruth to the solicitor but that they abused the solicitor
client relationship,

There are cases on implied waiver where the client chooses to open up the
relationship (for example on a professional negligence claim or solicitor/client
assessment), but it is a one-way valve.

If the judge is right, a solicitor could be left in a situation where they want to
terminate a retainer but cannot produce evidence of the reasons for the
termination because that information/documentation is privileged. Jamie is
not convinced that the judge came to the right decision on this point, and he
offers an alternative view for consideration.

The session finishes with the briefest of updates on the Winros/Rosenblatt
case. There has been a happy ending for Rosenblatt because almost all the
decisions made at first instance about their retainer were overturned on
appeal — but the case serves as a warning to solicitors of the risks of departing
from standard well understood retainer terms.

Please click on the buttons below to view and listen to the full version.

Click here for the link to YouTube

Click here to listen to the recording as a podcast



https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2021/3410.html&query=(.2021.)+AND+(EWHC)+AND+(3410)+AND+((Ch))
https://youtu.be/UkCn-fZUT9I
https://www.practico.co.uk/podcost

AKC v Barking, Havering and
Redbridge University Hospitals NHS
Trust

Most costs disputes settle before they reach a fully contested detailed
assessment hearing, and even those that end up in court are often amenable to
decisions on preliminary issues that may narrow the gap between the parties
sufficiently to encourage settlement.

Sometimes, though, preliminary issues raise points of general importance
that give rise to an appeal — normally to a High Court judge sitting with
assessors.

In AKC v Barking, Havering and Redbridge University Hospitals NHS Trust, a
preliminary issues hearing went to first appeal, and permission to appeal has
now been granted for a second appeal.



The subject matter doesn’t immediately scream ‘general importance’, but the
facts reveal concerns that cards risk being taken off the table by receiving
parties — contrary to the intent of the rules. The Court of Appeal will be
deciding what information about fee earners must be given when signing and
certifying a bill of costs.

The certification of the bill of costs was challenged because the receiving
party’s certificate gave ‘no clue as to the name of the signatory’. This was
disposed of easily during the first appeal in favour of the paying party and, at
paragraph 41, we sense some frustration on the part of Mrs Justice Steyn:

‘... given how little effort or cost it would have taken to have provided the
name of the signatory ..., I confess to some astonishment that the respondent
chose instead to withhold the information and argue the point. As Henry L]
observed in Bailey v IBC Vehicles, "an ounce of openness is cheaper than any
argument".’

Transparency is very much the theme of the second limb of the paying party’s
original appeal. The receiving party served two bills of costs — a paper bill for
work done up to 6 April 2018 and an e-bill in Precedent S form for the work
done after that date.

Although the challenges to the paper bill and the electronic bill are separate,
the point being raised is essentially the same:

‘42. ... the paper bill is defective because it failed to give the name and status
for each fee earner and to identify the work done by each fee earner, contrary
to the requirements of CPR Part 47 ... The electronic bill is defective because it
fails to give the name, the SCCO grade, the date from which rates were
effective for each fee earner and fails to identify the work done by each fee
earner contrary to the requirements of CPR 47.’

Mrs Justice Steyn’s judgment is comprehensive, referencing as it does the
Senior Court Costs Office Guide 2021, the Jackson report, the categories of fee
earner agreed by the Senior Court Costs Office, the Association of District



Judges and the Law Society — as well as setting out in some detail the
information provided in Precedent S at Tab 5 in relation to the fee earners
involved in the underlying litigation.

In relation to the paper bill, the conclusion at paragraph 104 is that ‘[the]
paper bill did not comply with the requirements to specify, in respect of each
individually named employee, their hourly rate(s) and status, including, for
any fee earner with a professional qualification (such as a solicitor or Fellow of
the Chartered Institute of Legal Executives), the number of years of post-
qualification experience.

At paragraph 114 a similar conclusion is reached in relation to the electronic
bill of costs — that the status and A-D grade of each individual fee earner must
be disclosed.

The receiving party has been given permission for a second appeal.

Litigators will know that for permission to be given for a second appeal, not
only does the applicant need to show that there is a real prospect of success,
but the appeal needs to raise an important point of principle or practice.

So, what general point of principle or practice is at play here?

Has permission to appeal been given simply because there are many bills of
costs which have been drafted in this way and substantial amounts of costs are
involved? That cannot be right because the paying party has never argued that
the claim for costs should be struck out, only that the receiving party should
show the costs being claimed in a transparent way. Like every other losing
party, the paying party wants to see the case it is facing on costs.

Precedent S has been with us for a little while now and it is worth recalling Sir
Rupert Jackson’s words in 2016:

‘The [paper] bill makes it relatively easy for a receiving party to disguise or
even hide what has gone on. What is required is a bill which (a) gives relevant



information to the court and to the paying party and (b) is transparent. ...’

Our view is that Precedent S provides the court and the paying party with
greater clarity about the costs being claimed. Knowing who did what and
when allows the court and the paying party to come to a view on the
proportionality and the reasonableness of the work done. This additional
information assists both parties during costs negotiations, it helps to achieve
early settlement and this, in turn, avoids the risk and costs associated with
contested detailed assessment proceedings.

It flies in the face of reason for law firms, which have time recording systems
set up to record every item of work done by each fee earner, to omit that
informative and specific detail from a bill of costs. Removing this information
would surely incur a greater cost (which no doubt the paying party will be
asked to pay) than simply transferring the complete time recording
information into Precedent S.

To allow this second appeal would surely be a backwards step — one which
would risk a return to what Mrs Justice Steyn referred to as a situation which is
‘intolerably opaque’, decrease the chances of costs settling by negotiation and
increase the risk and cost of taking a case right through to a contested detailed
assessment. We hope this does not happen.




Meet the Team

Deborah Burke, Managing Associate, Practico Ltd

I work with Practico providing business development support to the directors
and the operational team. After I qualified as a solicitor, which is a long time
ago now, I worked first in private practice before specialising in costs and
repurposing myself as a costs lawyer.

My role at Practico is broad and varied — which is one of the reasons I love it. I
am involved in creating the Costs Briefing, our roundtable events and in
helping to forge and maintain client relationships.

In 2016 I jumped at the chance to work with Andy, Paul and the team and I
haven’t looked back since. Working with such a talented and dedicated bunch
is an absolute privilege. I also very much enjoy collaborating with our clients
to strengthen the ties between us and, in doing so, to deliver industry leading
products and advice.

When I’m not at work, I keep myself busy with Law Society committee work
and in 2020 [ was appointed as a Road User Charging adjudicator.

In common with the rest of the Practico team, I have fully embraced agile
working. At home, we are in the middle of a major building project which has



included converting our garage into a home office. Now that our youngsters
have begun to fly the nest, our family has expanded to include a Romanian
rescue dog named Minnie the Minx. Working from home has given me the
chance to spend much more time in the countryside where I live, with Minnie
at my side (or more usually in front of me, behind me or in the nearest hedge
or ditch!).
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