
 Issue 06   November 2017

The Costs Briefing

→ Civil litigators. Avoiding costly mistakes.   
→ Benjamin Williams QC. Q & A. → Data visualisation. Less is 
more. → Duty of care to clients. Maintaining standards. → News 
from the team. Senior role for Aimee. → The new bill. Your  
flexible friend? → Fixed costs. The urgent need for procedural  
reform. → Costs Roundtable report. A summary of September’s 
successful meeting. → Stop press. BNM judgment.



2     Practico | The Costs Briefing #6  November 2017

November 2017 

LinkedIn is a strange beast. At the end  
of last month I received a whole bunch 
of notifications congratulating me on 
my first anniversary with Practico. I can’t 
believe that time has passed so quickly. 
It’s been a great first year for me and  
an absolute privilege to work with 
and support the fantastic team here at 
Practico. Overseeing the production  
of our quarterly Costs Briefing and help-
ing to organise our popular Breakfast 
Roundtables becomes more familiar 
as time goes on.  I also know more about 
our clients and how we can work with 
them most effectively.  That continues 
to be my focus, and that of my  
colleagues, as we look forward to 2018 – 
I have 17 meetings in November alone… 

Speaking of colleagues, our ‘Meet the 
Team’ section features Aimee Lawman 
who joined us in 2014 and is newly pro-
moted to Senior Associate. What Aimee 
is too modest to say is that she achieved 
the highest mark in the country in her 
final ACL exam. Well done Aimee!

Excellence also prevailed at our 
September Breakfast Roundtable and a 
report of the lively discussion is here for 
you to read and digest. We have a new  
‘Q & A’ section featuring the indomitable 
Ben Williams QC and a selection of other 
articles which I trust you will find inter-
esting and informative.

Kevin, our Operations Director, has 
provided a short overview of the intro-
duction of the new electronic bill of costs 
and there will be more about this signifi-
cant change in the way that costs claims 
are presented in our next Briefing.  

Finally, the long awaited judgment in 
BNM has arrived.  Andy’s short and snap-
py summary is to the point as always.

Reading the Briefing through, the word 
that springs to mind is ‘clarity’ – our 
mission to provide clear and relevant 
costs advice continues. 

Deborah Burke
Managing Associate
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Peter Hey, Director at professional indemnity 
insurers Libra Managers, highlights some of the key 
risk areas which have given rise to some of the most 
expensive and time-consuming claims against civil 
litigators – and how you can avoid them.

The pressures of work in a busy litigation 
department can easily give rise to minor errors with 
significant consequences. A mistake may be costly, 
particularly if it is not identified and addressed 
promptly and appropriately.

In this article, we highlight some of the key risk 
areas which have given rise to some of the most 
expensive and time-consuming claims against civil 
litigators.

Where do the risks arise? 

Over the past couple of years, the majority of 
litigation-related problems we have seen arise 
from commercial litigation (19 per cent of noti-
fications) and personal injury (19 per cent). 
Following closely behind is clinical negligence 
work (14 per cent) and professional negligence 
litigation (13 per cent). 

If an error occurs in a high value dispute, 
the consequences can be particularly costly.
This perhaps explains why the cost of resolving 
matters is the greatest for commercial litigation 
(amounting to 27 per cent of the cost of notifica-
tions). If bad habits are repeated across high vol-
ume work, significant losses can also arise (22 
per cent of the cost arises from personal injury 
work). 

Broadly speaking, the majority of claims 
against civil litigators derive from two main 
error types: 

1. Breakdowns in client communication and  
 expectation management

2. Missed limitation dates or other time limits. 

However, there are a number of things you can 
do avoid or mitigate these two types of errors. 

Client communication and expectation man-
agement  

• Identify and record at the outset what the cli- 
 ent is trying to achieve. Keep this under 
 review. 

•  Be focused in your client selection, not least 
 in relation to professional negligence work. 
 Clients who have brought a claim against one 
 former adviser have already lost a degree of 
 trust, so may be quick to make similar allega- 
 tions about their new firm. Taking on clients 
 who rely on conspiracy theories or have previ- 
 ously instructed a series of firms in respect of a 
  single grievance can be a very risky endeav- 
 our. 

• Scope/update your retainer. An accurately  
 scoped retainer can be incredibly helpful when 
 defending a law firm from allegations of negli- 
 gence, particularly when it clarifies what issues 
  you are investigating (and in respect of whom). 
 If the scope of work evolves, consider issuing a 
 fresh retainer letter outlining the scope of the  
 new work. 

• Review your strategy periodically, as the cost/ 

Risky business:  
how to avoid claims in civil 
litigation
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 benefit analysis may change. It is all too com- 
 mon for a client to say: ‘Had I been properly 
 advised, I would not have taken the matter 
 so far.’ The client should be sent written con- 
 firmation of the strategy review and updated 
 estimate. Instructions on key steps should be 
 recorded. 

• Review your inherited files. This is crucial. Key 
 instructions and issues can often be over- 
 looked by not reading the files fully. Relying 
 on a skim read or on the most recent informa- 
 tion on file is hazardous and often costly. 

• Record and communicate advice clearly. Cli- 
 ents often focus on positive advice, ignoring 
 the negative elements. Record all advice clear- 
 ly in a well-ordered file, and communicate in 
 terms that the client can understand. The deci- 
 sion in Proctor v Raleys Solicitors [2015] EWCA 
 Civ 400 demonstrates the potential impor- 
 tance of meeting and discussing key issues 
 with clients to ensure they understand the 
 advice being given. Effective attendance notes  
 of such discussions are crucial. Here are some 
 basic tips: 

 a) Consider, what is the note for? A tran 
 script is rarely necessary, but key advice given 
 and instructions received should be recorded.  
 Recording the time, date and all parties  
 involved often proves useful. 

 b) When on the telephone, we tend to write 
 down only what the other person says. Sum- 
 marising key points in advance of the call into 
 paragraph form and then noting responses 
 after each paragraph assists with the call 
 structure (useful with difficult clients), and 
 helps ensure all key advice is given and record- 
 ed, and the client’s response/instructions are 
 logged. 

 c) Emails to the client in lieu of attendance 
 notes can be useful. It is often best to explain 
 that the email will be forthcoming. These can 
 greatly assist in rebutting allegations that key 
 advice was not communicated or understood. 

Missed time limits 

The most common problems we see are: 

• Getting the limitation date wrong.
 It is a good idea to look for and diarise against 
 the earliest possible date that limitation may 
 expire, not the last possible date the client 
 might get away with. The limitation analysis 
 should be subject to discussion and supervi- 
 sion (this can be peer to peer, or even top down 
 if a partner is conducting the analysis). Fresh 
 eyes may spot fresh issues. It can help to docu- 
 ment the rationale applied and when so doing, 
 expressly question whether there is a differ- 
 ent (earlier) date that may arguably apply. 

• Suing the wrong legal entity. If this is done 
 shortly before expiry of limitation this can 
 be particularly problematic, as by the time  
 the error is identified the correct defendant 
 may have a limitation defence. Clients do not 
 always correctly recall the precise legal enti- 
 ties involved, so the identity of all relevant 
 parties should always be verified with refer- 
 ence to documentary evidence, and Compa- 
 nies House checks (for example). 

• Overlooked limitation date. Limitation anal- 
 ysis should be undertaken at the earliest pos- 
 sible stage. New instructions must be 
 reviewed promptly for any immediate limita- 
 tion concerns. Some case management soft- 
 ware products have excellent diary alerts 
 which escalate to senior colleagues as dates 
 draw near. Files should be peer-reviewed 
 to ensure compliance with diary procedures. 
 We have seen instances of limitation expiring 
 because fee-earners were off sick and there 
 was no central diary or alert system in place. 
 Files moving to your firm with lateral hires / 
 firm acquisition should have first a clear and 
 agreed limitation date and a key date list ready 
 for review and diary entry. 

• Procedural errors. We have seen limitation 
 defences arise from a party paying an incor- 
 rect fee, or omitting a payment entirely. Defec- 
 tive service is also a key issue. Challenges on 
 technical grounds remain commonplace, so 
 it is crucial that all fee earners keep up to date 
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 with the CPR and any changes to them. 

• Defective standstill agreements. These 
 should be drafted with care. Does the defini- 
 tion of dispute adequately address the neces- 
 sary cause of action? Do the parties in the  
 agreement include reference to all the correct 
 legal entities? 

• The ‘ostrich defence’. This turns small prob- 
 lems into big ones. Fee-earners should be 
 encouraged to speak up if an error occurs, as 
 there is frequently a ‘cure’ if prompt action is  
 taken (having due regard to your obligations 
 to your client and insurers). Judges are usually 
 more inclined to favour corrective steps taken 
 promptly – see Clearway Drainage Systems Ltd 
 v Miles Smith Ltd [2016] EWCA Civ 1258. 

We have seen firms radically improve on a 
record of missed time limits through a focused 
approach to training and pragmatic risk man-
agement, such as centralised diary systems. As 
with all procedures, however, diary systems only 
work if fee-earners use them as intended, so a 
regular peer review of files to ensure 100 per cent 
compliance is crucial.

 Of course, the above is not an exhaustive list 
of problems and solutions. In conclusion, engen-
dering a culture of support in busy teams, with 
clear procedures, well-ordered files, combined 
with deploying some simple risk management 
steps, can greatly assist in improving both the 
client experience and a firm’s reputation. 

Disclaimer
Since Libra Managers act as agents for professional indemnity under-
writers, our comments are necessarily given from a professional li-
ability and loss prevention perspective only. You may well consider it 
appropriate to obtain further views and advice on this subject either 
internally or externally.

Libra Managers
Libra provides management services for the benefit of both insurers 
and insured firms. These services include claims handling, risk man-
agement/loss prevention and underwriting, together with financial, 
administrative and regulatory management.

This article first appeared in the Law Society’s Civil Litigation  
Section August 2017 e-newsletter. For more information on the Civil  
Litigation Section, please visit: http://communities.lawsociety.
org.uk/civil-litigation

http://communities.lawsociety.org.uk/civil-litigation
http://communities.lawsociety.org.uk/civil-litigation
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Ben is a commercial practitioner with an 
emphasis on insurance related disputes.  He has 
particular expertise in the field of motor insur-
ance and the MIB, having acted in almost all of 
the major appellate cases in the long-running 
credit hire litigation.

Ben is also an expert on the law relating to 
solicitors, having for many years been an editor 
of Cordery on Legal Services.  Although espe-
cially well-known for his expertise in funding 
arrangements, retainers, costs and legal expens-
es insurance, Ben also acts in solicitors negli-
gence claims and a wide range of disciplinary 
and regulatory matters touching solicitors and 
claims management organisations.

Ben is also widely instructed in general mat-
ters of civil procedure, especially at an appellate 
level, having a strong reputation as a ‘problem-
solver’ to whom solicitors turn when a case is 
in procedural trouble, for example where relief 
from sanction is required.

He is also acknowledged as an expert on con-
sumer law, having been at the forefront of the 
challenges to the now repealed ‘Doorstep Sell-
ing’ regulations, and various claims manage-
ment schemes such as Claims Direct and TAG.

He is recommended in these areas by the 
major legal directories.

Who is your role model, and why?
I will take this to be professional rather than 
personal! Iain Milligan QC at 20 Essex Street. He 
led me in some large cases early in my practice, 
and it was a revelation of crisp, incisive advocacy 
and – more important still – the lesson always 
to approach a case with a fresh and open mind, 
working out the answer from first principles, 
rather than just applying prior authority. 

What made you want to be a barrister?
My mother says: liking the sound of my own 
voice

Is there something you wish you had done differ-
ently when you were starting out?
Taken pupillage more seriously. At the time, I 
didn’t intend to practise, as I had also won a place 
in the diplomatic service, so I treated pupillage 
as a bit of a sabbatical. But then I started court 
work in my second six and was hooked. But by 
then I had sabotaged my chances, and it took me 
years to sweet talk my way back in to a top set! 

If you were stranded on a deserted island, what 
three things would you want to have with you and 
why?
A clockwork radio (preferably one that could 
transmit an SOS as well as receive the World Ser-
vice, although I suppose that would be cheating); 
a machete, to help build a hut and hunt pigs (in 
the stories at least, desert islands always seem to 
have wild pigs); and a gigantic waterproof box of 
matches (need a fire to cook the pigs). 

If you could choose anyone in the legal industry 
to be an employee of yours (living or dead), who 
would it be and why? 
There is a certain member of the Court of Appeal 
whom I would have loved to employ, and then 
task to run an office in Vladivostok. 

Q & A
Benjamin Williams QC 
4 New Square 

Benjamin Williams QC
Queen’s Counsel

Call: 1994  
 Silk: 2015

T: +44 20 7822 2000
E: b.williams@4newsquare.com

" Just brilliant and seems  
 to win everything he goes near. “ 
 Chambers & Partners
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Andy Ellis
Managing Director

Costs lawyers encounter a degree of numero-
phobia within the legal profession – often read-
ily admitted.  Added to this, the impenetrable 
form of most bills of costs causes aversion to the 
process of costs litigation. Disputes over costs 
arise all the time of course. The problem is that 
resolving those disputes through formal court 
procedure is cumbersome.   

We needed to find inspiration for ways to 
encourage engagement and allow our clients to 
make better informed decisions.

For a while we thought improvement would 
come naturally from electronic bills.  Whizzy 
spreadsheets enabled us to model outcomes and 
calculate results very quickly.  But the presenta-
tion of data and reports was still a turn-off. 

When the spark eventually came we had 
cause to thank the law of unintended conse-
quences.  A year or so ago I moderated a panel 
discussion at a glitzy in-house counsel event.  I 
enjoyed meeting the people who have the dif-
ficult task of obtaining board level sign-off for 
litigation budgets and ‘fold or fight’ mandates 
within costs litigation.  

What they told me – outside the ambit of the 
formal sessions – turned out to be the lightbulb 
moment.  They usually had very little time to 
consider and re-present complex costs infor-
mation.  It was imperative to condense the key 
numbers and options – always if possible into 
one sheet.  That required creative forms of pres-

entation, often pictorial.  They mentioned tools 
like heat maps and I tried to nod sagely.  I hid 
my ignorance by suggesting they might try the 
medium of dance if the pictures didn’t work – 
but I took home the serious message.

What followed was a crash course in data 
visualisation from the team who produce it for 
The Guardian and a trawl through the published 
works of the leaders in this field.  Nothing about 
what we do is simple but summaries and reports 
need to be. When we tried it out the response 
was universally well received and now our goal 
is to put data visualisation centre stage in our 
client reporting and make best use of it in writ-
ten advocacy.

Over the next few months we will be testing 
what works most effectively and building it into 
our standard processes.  What we know already 
are three golden rules:

1. Less is more – the less clutter the more impact.   
 Minimal use of colour used for emphasis is far 
 more effective than colour for its own sake.

2. Don’t mislead – some graphics give a false 
 impression of trends if not presented neutrally 

3. Nine times out of ten, the best graphic is a bar 
 chart. 

Now you see it —  
why it is time for data  
visualisation to take centre 
stage in client reporting
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Here is an example to show why we need those 
rules. I have set out the same simple data in two 
forms.

The pie chart is often seen but I find it is rarely 
effective.  I usually hate them.  Here, the 3D effect 
distorts the relationship between the amounts, 
e.g.  Janet’s 38,480 looks less than Sally’s 31,975.  
Relative amounts can’t be judged and the use of 
colour might be necessary but is too busy.

Now look at the same data in a simple 2D bar 
chart. Instantly the numbers themselves, the 
ranking and comparisons are clear.  There is no 
clutter, no need for a vertical axis or gridlines 
and the use of colour is classic and not a distrac-
tion.

Here for example is a simple but powerful way 
of showing the true result of a costs assessment.  
This style of chart is also useful for modelling 
best case v worst case scenarios.

Whenever we have deployed data visualisation 
following best practice, the feedback from cli-
ents has been extremely positive.   Hence, we 
believe that ‘data vis’ should be at the core of our 
work rather than an embellishment.  While pri-
marily it is an effective reporting tool, it helps 
also with data analysis, making sure we concen-
trate on the big-ticket items, and it adds impact 
to written advocacy. 
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Every so often I read a case report and some-
thing jars.  

This is exactly what happened when I read 
the judgment of the Court of Appeal in the case 
of Thomas v Hugh James Ford Simey Solicitors.  

The case concerned a professional negli-
gence claim by Mr Thomas against his former 
solicitors.  Mr Thomas alleged that his solicitors 
had breached their duty of care to him.

The duty of a solicitor to his or her client is 
governed by the solicitor client retainer.  The 
judgment in Thomas helpfully refers the reader 
to the case of Midland Bank Trust Co Limited v 
Hett, Stubbs and Kemp (a firm) [1979] 1 Ch 384:

“ The extent of [the solicitor’s] duties depends upon 
the terms and limits of that retainer and any duty 
of care to be implied must be related to what he is 
instructed to do ”

 
“ … the duties owed by a solicitor to his client are 
high, … but I think that the court must beware of 
imposing upon solicitors … duties which go beyond 
the scope of what they are requested and undertake 
to do ”

“ The test is what the reasonably competent prac-
titioner would do having regard to the standards 
normally adopted in his profession.”

Mr Thomas, a former miner, had received gen-
eral damages through the DTI’s Vibration White 
Finger (‘VWF’) compensation scheme.  He told 
his then solicitors (Hugh James Ford Simey) 
that he didn’t want to pursue a claim for special 
damages, partly because he didn’t want to wait 
for compensation but also because he wasn’t 
able to supply evidence of actual payments for 
services because he’d paid friends ‘cash in hand’ 
and didn’t want that backstory to be investigat-
ed.  The Claimant recovered general damages of 

£10,482.00.
This would have been the end of the story 

had a second firm of solicitors not come along.  
Their stated mission was to secure additional 
compensation for miners whose claims for VWF 
had, they alleged, been ‘under settled’.  Under 
their stewardship, Mr Thomas began negligence 
proceedings.  The negligence proceedings came 
to trial in January 2016 when the claim was dis-
missed. Mr Thomas appealed to the Court of 
Appeal and his case came before Lords Justices 
Jackson and Henderson in September 2017.  

Mr Thomas lost again. There is some good 
news in this case for the first solicitors and for 
all solicitors operating in the low value, high 
volume market.  Negligence was not proved:
 
• The Claimant was described as an ‘intelligent 
 and articulate man’ who had abandoned heads 
 of claim for reasons which were understand- 
 able and clear: “…if the client is an adult of full 
 capacity, there comes a point when his autonomy 
 should be respected.”
• Lord Justice Jackson’s view that the involve- 
 ment of the second firm, whose advertising 
 had ‘turned [the] head’ of the Claimant and 
 encouraged him to “advance incorrect asser- 
 tions" and say that he would have claimed an 
  additional £16,654.00 for decorating, DIY and 
 gardening, is not contentious – no-one con- 
 dones that kind of behaviour.
• The solicitors had taken the trouble to see 
 the client – twice in fact. In their ‘substan- 
 tial file of papers’ there was an attendance note 
 which showed that special damages had been 
 discussed specifically. It’s good to see an old- 
 fashioned attendance note being considered 
 by the judges and the solicitors were helped in 
 their defence because they had actually seen 
 the Claimant.

Enter paragraph 43 of the Court of Appeal judg-
ment in Thomas:

“It is significant that this was a modest claim which 
the defendant solicitors were running under a fixed 
costs regime. I have read through their substantial 
file with admiration, bearing in mind the small 
amount of costs which they received at the end. 
Neither advocates nor judges should lose touch 
with reality. The [VWF compensation scheme] is 

The duties of a  
solicitor in litigation 
Deborah Burke
Managing Associate

http://www.bailii.org/ew/cases/EWCA/Civ/2017/1303.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/1303.html
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a scheme for dealing with high volume, low value 
personal injury cases for fixed costs. There must be 
a sensible limit upon what we can expect solicitors 
to do in such cases.”

The reference to ‘fixed costs’ is a bit mislead-
ing – under the government’s VWF scheme 
Hugh James were paid £607 for the work they 
did in securing general damages for the Claim-
ant.  

I’m pretty sure that the Solicitor’s Regulation 
Authority does not think that there should be 
a limit on what work solicitors can be expected 
to do to secure this level of damages.  The SRA’s 
Code of Conduct requires solicitors to act in 

News from the team:
Senior role for Aimee

Aimee Lawman
Senior Associate

After completing my law degree and LPC, I spent 
five years obtaining invaluable commercial liti-
gation experience at two leading city law firms. 
I did everything from co-ordinating disclosure, 

drafting witness statements and attending 
mediations, through to preparing for trial – all 
of which gave me a solid understanding of how 
the commercial litigation world works.  Moving 
into a career in costs was a natural next step for 
the skill set and knowledge I had developed.  

 Why Practico? Practico just stood out as 
something a bit different.  Previously described 
to me as a forward thinking costs firm that uses 
cutting edge technology, it hasn’t disappointed.  
We are continually evolving and adapting to the 
‘new world’ of costs.  I particularly enjoy our ‘no 
nonsense’ approach to costs and how we com-
municate our advice to our clients.

Although my workload is varied, most of the 
work I do is team based, predominately on high 
value cases. We are a friendly team, used to shar-
ing ideas and our collective experience.  For me, 
I particularly enjoy the balance of legal knowl-
edge and analytics.  One of the most interesting 
parts of my role is in deciphering and condens-
ing large and complex costs data into manage-
able summaries and reports – creating data 
analysis which speaks visually in a way that our 
clients and the court can understand.   

I qualified as a Costs Lawyer earlier this year 
and I have just been promoted to a Senior Asso-
ciate.  I’m very much looking forward to the 
challenges ahead!

the best interests of each client and to provide 
a proper standard of service to clients.  There is 
no reference to a different level of service being 
provided depending on value.  That’s what jarred 
with me when I read about the case originally.

What there may be in the future, if Lord Jus-
tice Jackson’s fixed recoverable cost recommen-
dations are adopted, is a more streamlined court 
procedure which will reduce the work which 
lawyers do in certain specified types of case.  I 
for one am happier with this approach to reduc-
ing costs than I am with any idea of professional 
standards being lowered. I would hope that the 
SRA agree.
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Much has been written and said about the New 
Bill of Costs, mostly as far as I can see by people 
in or associated with the costs profession. 

As is common in life, changing to something 
that seems so very different to what people have 
been used to or comfortable with has led to 
inherent resistance, at least initially. 

But, also as frequently happens, once you 
embrace change it soon becomes the new nor-
mal. 

So, what is all the fuss about with the New 
Bill of Costs?

The detailed assessment procedure is still 
one which most litigators seek to avoid.  Prob-
ably the more common reasons given are the 
uncertain risks and high costs associated with it 
or both of those things. Unfortunately, I would 
add an additional reason which is that a lot of 
litigators do not have sufficient knowledge or 
experience in the process to advise their clients 
about it. 

There are certainly things that need to 
change to improve how costs are presented 
which will allow better and more efficient anal-
ysis and promote better informed decisions 

about the assessment of those costs. Undoubt-
edly, the rules governing the assessment of costs 
will need tweaking to allow for those improve-
ments. 

But one thing that will inevitably help with 
all of that is a modern electronic form Bill of 
Costs. Hence, the New Bill.

In simple terms, it is a move away from a 
somewhat curious Victorian style book of infor-
mation and costs where the costs are broken 
down principally by work activity.  The new for-
mat is spreadsheet based where the costs can be 
much more flexibly presented with more trans-
parency. 

The current Bill format is presented in a way 
which often confuses litigators and becomes 
next to impossible to analyse critically other 
than in crude terms unless the data is taken 
from it and placed somewhere else and then 
re-presented back in a form more useful.  The 
New Bill allows much more flexibility in terms 
of analysis and assessment of the costs as they 
are shown by phase, task and, only then if need 
be, activity. 

I can say with confidence from years of expe-
rience preparing, analysing and coming up with 
arguments about Bills of Costs, that the switch 
over to a more flexible way of presenting the 
costs will lead, in most cases, to a less costly 
and better-informed process of preparing and 
assessing contentious costs claims.

Andy Ellis, Deborah Burke and I were mem-
bers of the Hutton Committee (which was 
responsible for coming up with the New Bill) 
and contributed significantly to its design and 
functionality and supporting guidance docu-
ments.  I am pleased to see that our dedica-
tion has eventually been worth it. We are also 
involved with looking at how to improve other 
procedures, including devising a better Form 
N260 Statement of Costs. 

My advice to practitioners is to have a look at 
the new bill for themselves.  Have a look at what 
adaptations to time recording and reporting 
might be required and, if you’d like to chat them 
through with us, we’ll be happy to assist.

The New Bill – you're 
probably going to like 
it actually 

Kevin Wonnacott
Operations Director
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As we move slowly towards the official consul-
tation phase of Lord Justice Jackson’s fixed-costs 
proposals, I have been looking at the extent to 
which his initial hardline proposals have been 
watered down and the pitfalls that remain.

The sharpest intakes of breath when Jack-
son started to get busy with fixed costs came as 
a reaction to the suggested £250,000 case value 
ceiling. While few expected the current extent 
of discretion in fast-track costs to be unaffect-
ed with some incursion into the multi-track, 
£250,000 did not feel in any respect like the low-
er reaches.

As hard as Jackson has tried to retain the 
ambitious ceiling, his discussions leading up 

to July caused him to settle at £100,000 when 
pitching in his final recommendation – with the 
added caveat that only such cases that could be 
tried in up to three days would fall within the 
fixed-costs scheme. He wants to create an inter-
mediate track which catches this thick slice of 
multi-track cases.

The Jackson proscription against what he 
called ‘Balkanisation’ did not survive the spring 
roadshows and the input of his assessors. The 
‘one-scale-fits-all-cases’ notion for fixed costs 
that Jackson started with has given way to a 
more segregated approach. There are escape 
hatches from the proposed intermediate track 
for cases with reputational issues, public impor-

Fixed costs reform:  
On the right track? 

Andy Ellis   
previously published in The Gazette (October 2017)
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tance and claims for substantial non-monetary 
relief. Clinical negligence is also reserved for 
further research and special treatment. The 
interest groups have fought an effective rear-
guard action and seen off the first attack.

But for the cases that would be collared by 
the scheme, the amounts of costs on offer look 
grim. The maximum available under Jackson’s 
grid has not materially altered since the first 
set of illustrations. It was hard to see why they 
would when the objective was to set a linear pro-
portionate relationship between case value and 
recoverable costs. The range of recoverable costs 
(to include a trial) in the proposed intermediate 
track is £19,150 to £77,000, and there is no doubt 
that lawyers will struggle to retrofit necessary 
work to this scale.

Given that most of the work carried out in 
litigation is responsive to the court’s procedur-
al rules, and the standard of case presentation 
demanded by our legal system remains high, 
something must give. The fear remains that 
procedural reform will not arrive quickly or 
effectively. Suggested restrictions on the length 
of pleadings and statements do not paper over 
that crack. A greater emphasis on wider proce-
dural reforms is needed, including the amount 
of work needed to fight a case also reducing – 
something far easier said than done

Jackson hopes that the curb on recoverable 
costs will help litigants to drive a better deal 
with their lawyers, but in anything other than 
the simplest of cases the gap between the mini-

mum sustainable fees and the fixed costs contri-
bution will be impossible to close.

There remains a fundamental injustice. 
First, in preventing recovery of costs even when 
necessarily incurred (a fault that applies to 
every application of Jackson’s proportionality 
test). Second, in restricting what the Davids can 
recover with no limit on what the Goliaths may 
spend.

Looking ahead, it was ironic that one of the 
most persuasive arguments leading Jackson to 
confine the scope and soften the edges of his 
proposals was based on the reported effective-
ness of costs budgeting.

Until recently, it was hard to find anyone in 
practice with a good word to say about costs 
management, but faced with a far more arbi-
trary and stingy alternative, budgeting has deft-
ly been recast as a success story.

I hope that trend is genuine and that it con-
tinues. Budgeting at least provides the oppor-
tunity for case-specific factors and the relative 
resources of the parties to be considered. Test 
cases on the application of budgeting to costs 
assessment have been slow to emerge. The first 
of any consequence, Harrison, has signposted 
to me that detailed assessment must modern-
ise if it is to survive. We now need to rethink the 
procedure for those relatively few costs disputes 
that cannot be settled without detailed assess-
ment. It should demand concise, high-level sub-
missions around ‘good reason’ to depart from a 
budget and move away from the minutiae.
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September saw our fifth breakfast meeting held 
at The Devonshire Club in the City. It proved 
to be an interesting event, with a well-rounded 
group of attendees and informative and lively 
discussion throughout.

Chaired by Deborah Burke, the session was 
led by Nick Bacon QC of 4 New Square, accom-
panied by George McDonald and further sup-
ported by Andy Ellis and Aimee Lawman from 
Practico. We were pleased to welcome a vari-
ety of representatives from many different 
firms and chambers, including Andrew Hutch-
eon (Watson Farley Williams), Imogen Randall 
(Freeths), Clare Reffin (One Essex Court Cham-
bers), Benjamin Burrows (Leigh Day), Virgin-
ia Cooper (Bevan Brittan), Andrew Head and 
Bryan Shacklady (Forsters), and Olga Bischof 
(Brown Rudnick). We also welcomed Liz Harris 

in attendance whilst on her travels from Mel-
bourne, Australia, where her company, Ovid 
Consulting, is based.

Among the thought-provoking topics 
brought to the table were issues surrounding 
the Jackson proposals for fixed costs, costs in 
arbitration, third party funding agreements, 
Merricks v Mastercard and Coventry v Law-
rence.

1.  Jackson’s proposals for fixed costs

Nick was an assessor to Sir Rupert Jackson’s 
committee on fixed costs proposals and was 
well-informed on the background and detail.

There seems to be scope for playing the sys-
tem; for example with the deployment of Part 
36 offers, timing of settlement (just before trial 

Costs Roundtable
Deborah Burke
Managing Associate

Costs Roundtable
Deborah Burke
Managing Associate
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when settlement is agreed so trial preparation 
costs have already been incurred).  The Part 36 
proposal is that, rather than getting indem-
nity costs if you beat your own offer, there will 
instead be a 30%-40% uplift on costs. 

It was noted that it is not currently possible 
to mirror the new regime on a solicitor-client 
basis

One possibility is that if the rules will allow 
remuneration based on time or fixed costs plus 
a % of damages, that may present a solution to 
the enforceability of hybrid DBAs.

We had discussed at previous sessions that it 
was the ‘all or nothing’ nature of DBAs that act-
ed as a disincentive to enter DBAs. 

2.  Arbitration costs

Costs in arbitration are akin to the Wild West 
when compared to the ever-tightening con-
straints on costs in civil litigation.  Arguing costs 
at the end of an arbitration hearing is always dif-
ficult because discretion is so wide and appeals 
are rarely available. Even the scope of what are 
defined as costs is very different in arbitration 
when it is possible to recover the costs of fund-
ing as well as success fees.

But things are changing - arbitrators his-
torically didn’t want to get involved in costs - 
now are looking at costs in more detail, maybe 
because more lawyers are becoming arbitrators. 
Institutions are getting more involved; ICC’s 
publications about costs decisions, for example, 
are enabling a drive towards better regulation 
for costs in arbitration. It can be worth consid-
ering likely attitude and appetite for costs argu-
ments when you are nominating an arbitrator 
for the case.  Someone who has been on the High 
Court bench is generally horrified by costs, but 
someone who has gone on to be an arbitrator 
after retiring from practice could have a sharper 
attitude.

The Practico view is that costs submissions 
should be short with high impact.  There is an 
opportunity for arguments to be more imagina-
tively presented, maybe graphically.

3.  Third party funding

The tension between increased access to jus-
tice and the drivers for pure investment return 

is beginning to manifest itself in disputes over 
pulling funding part way through and some 
blurring of the lines on control by funders.  Such 
disputes are usually hidden from wider view 
due to stipulated confidential arbitration agree-
ments.

The desirability for regulation was discussed 
in the context of the UK and Australian jurisdic-
tions.

4.  Merricks v Mastercard

Nick had presented the costs arguments 
for the prospective claimants in this huge class 
action under the Consumer Rights Act about 
interchange fees - opt-out proceedings where 
claimants are included unless they say other-
wise.  The action was not allowed to proceed at 
first instance on the grounds of difficulty over 
quantifying damages, but the costs model was 
approved in principle. This entailed utilising the 
anticipated pot of uncollected damages expect-
ed at the end to satisfy funders’ costs and ATE. 

The decision is on the way to appeal.

5.  Coventry v Lawrence

Also on the way to appeal, somewhat under the 
radar, is Coventry in which the Supreme Court 
refused to find incompatibility with European 
Law in relation to the recoverability of success 
fees and ATE premiums.  The case is now going 
to the European Court of Human Rights. 

If the appeal is successful there is potential 
for an enormous number of claims to be made 
against the UK government by those who have 
paid adverse costs including additional liabili-
ties between 2000 and 2013. 
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Andy Ellis was asked for his reaction to the deci-
sion in this high-profile costs case.  Here’s what 
he said…

‘The Court of Appeal’s decision this week is of 
special but narrow interest – confined to those 
engaged in publication cases where success 
fees and ATEI premiums are still recoverable on 
assessment. 

 In defamation and privacy cases ATEI premi-
ums are usually high, not only in relation to the 
amount of cover but also compared to damages.  
The Senior Costs Judge had determined that the 
new proportionality test applies to the premi-
um and effectively halved it.  The appeal court 
decided that the old test applies to the premium 
and the test of necessity is therefore likely to see 
it restored.

 The sting in the tail is that MGN’s cross 
appeal was also allowed in respect of its case that 
the proceedings had been issued prematurely.  It 
is therefore possible that base costs could fur-
ther reduce (with a consequent reduction to 
the success fees) and that the premium could 
be reduced to the stage applicable to a pre-issue 
settlement.  The assessment has been remitted 
to Master Gordon-Saker so the final outcome, 
heavily dependent on the facts of the case, is as 
yet unresolved by the appeal.’

BNM v MGN – 
The essential summary
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