The Costs Briefing
Issue 10 March 2019

→ The new forms for summary assessment – it’s all change for
the N260. Deborah Burke discusses the new forms and their
impact. → Podcasts. Andy Ellis introduces Practico’s PodCost series.
→ News from the team. James Heawood’s journey to Practico.
→ Costs Roundtable report. A summary of last month’s Roundtable.
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Introduction
This is our 10th edition of The Costs
Briefing. Readers of previous editions
will know that creating an interesting
read for our clients and professional
colleagues is a labour of love for me.
Never has the number of methods of
communicating information to practitioners, and the potential for information overload, been greater. With all
this information a high level of discernment is needed to separate the wheat
from the chaff.
My function as Editor is to be
discerning on behalf of our readers so
that The Costs Briefing contains pieces
which are worthy of your time in reading them. The report of our February
Breakfast Roundtable is, I hope, one
such piece. We were very fortunate
to be joined by Master Gordon-Saker,
the Senior Costs Judge, and by Robert
Marven QC. I was particularly struck
by the clarity of their contributions and
hope that this comes through in the
summary. This Breakfast Roundtable was
a bigger event than previously, with 30
clients and professional colleagues joining members of the Practico team under
the watchful eye of our chair, Jeremy
Morgan QC. It was a delight to see our
guests chatting and catching up with
each other and with the Practico team
before the session began, and continuing
to chat in the convivial surroundings of
the Devonshire Club after it ended. From
the feedback we received on the day, and
subsequently, I am convinced that the
early slot, convenient location, short and
relevant sessions and the convivial chat

with likeminded litigators all contribute
to the success of these events – it’s not
all about the breakfast, but of course that
and good coffee also helps.
Over the last few months, Andy has been
working hard to deliver another innovation for us – a new series of podcasts,
with the memorable title of ‘PodCosts’.
Anyone who knows Andy will not be
surprised to hear that the subject matter
discussed so far is an eclectic mix –they
are definitely not all about costs (just listen to the one with Jeremy for evidence
of that!).
I have also written a short piece about
the new forms for summary assessment.
Summary costs assessment happens
routinely in a significant number of civil
cases and so the impact of the new forms
will reach far more litigators potentially
than last year’s changes to the format
of bills of costs for detailed assessment
– do have a read of the article and let me
have your views.
Last, but definitely not least, we continue
our ‘News from the team’ series, this
time with a focus on my colleague
James Heawood and his journey from
studying law to joining the team at
Practico.
As always, your feedback is most
welcome. Enjoy…
Deborah Burke
Managing Associate
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The new forms for summary
assessment – it’s all change
for the N260
Deborah Burke
Managing Associate

On 9 November 2018 the Civil Procedure Rule
Committee approved the introduction of two
new forms of statement for summary assessment initially via a pilot study. The rationale is
to bring summary assessment into line with the
new approach to detailed assessment by reporting costs which are to be summarily assessed
using the Phase/Task/Activity (‘PTA’) format.
The pilot study will begin on 1 April 2019 and
last for two years. The PD can be found here.
N260A has been designed for use in relation
to an interim application, where the costs will
arise within one phase. N260B is for use where
time has been recorded against multiple phases (an obvious example of this is the summary
assessment of costs after a one-day trial).
During this pilot study period, parties will be
able to use the new forms if they choose, but the
existing N260 can still be used.
Each new form will be in two formats – a selfcalculating spreadsheet and a pdf. Litigators can
use either, but if the spreadsheet is used and

filed/served, then a paper copy must be filed/
served with it.
The layout of the forms themselves, particularly the documents section, will be familiar to
litigators and judges, and the summary assessment procedure won’t change irrespective of
whether the spreadsheet or pdf format is used
on the day. The summary nature of the process
will remain.
How easily information can be added to the
new forms is going to vary from case to case. If
time and disbursements have been recorded in
the PTA format, then lifting the raw information
from the law firm’s system should be straightforward (even if it might be time-consuming).
If work done needs to be backfilled with additional information so that it can be presented
in the new format, then there are clever ways of
achieving that end and the team here at Practico
can help you – feel free to contact me or anyone
else in the team here to start that conversation.
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Practico on
the wireless
Andy Ellis
Managing Director

About 12 years ago, back in the Ellis Grant days,
we launched a short series of podcasts that were
focussed on technical costs issues and included
interviews with Jeremy Morgan QC and Tony
Girling (former President of the Law Society and
a superb communicator about costs issues).
Fun as they were to make, they were entirely
self-produced and inordinately time-consuming to edit and publish – so we took a break for a
few months and then gave it up completely.
In the wider world podcasts have never
really gone away but they have increased in
popularity in recent years on the back of bigger mobile phone storage, ease of downloading,
user-friendly platforms and changes in personal
media preferences for consuming news and feature content.
So we decided it was time to dip our toes
back in – and relaunch with the cheesy pun title
of PodCost, with a less formal brief this time
round, touching on subjects that are definitely costs-related, but others that are more of a
diversion (like Brexit) or of more general application to professional services (like branding,
corporate identity and use of technology).

We hope that some of you will listen in and subscribe – and do let us know if there are any subjects you would like us to cover.
You should be able to find us by searching
for ‘PodCost’ on Soundcloud, Spotify or iTunes
which is also the native Podcast app on iPhones.
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News from the team
James Heawood
Senior Associate

My journey towards a career in costs began
when I completed my law degree just over 18
years ago. Uncertain about which avenue of law
to proceed down, my first exposure to the world
of costs came through a before the event insurance company. The experience I gained from
both my law degree and the insurance work led
me to a career in costs and resulted in me working for a large national firm of solicitors in their
costs department.
My first years in costs were mainly spent preparing bills, points of dispute and replies. After
several years I had an opportunity to work for an
independent firm in Central London and gained
experience in advocacy as well as exposure to
higher value and more complex cases. Following a move back in-house for a couple of years I
was fortunate enough to join Practico.
I was attracted to Practico as a forwardthinking firm always on the cutting edge of technology in costs – seeking to evolve and develop
practices to assist clients. What has struck me
most since joining though is the collaborative
nature of the firm. We have a great team who all
work well together, each able to bring their own
skills to achieve the best results.
Even though I now have almost 15 years’
experience in costs I find that I constantly
develop and learn at Practico working alongside
Andy and Kevin as well as the rest of the fantastic team and am excited to see what challenges
and developments are waiting for us.

“

I was attracted to Practico as a
forward-thinking firm always
on the cutting edge of technology
in costs ”
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Costs Roundtable
Devonshire Club, 7 February 2019
Deborah Burke
Managing Associate

Practico | The Costs Briefing #10 March 2019

Main topics
Establishing good reason to depart from a
budget on assessment
RMQC
Although the main Jackson reforms were implemented in April 2013, they are still working
their way through the system and are now feeding through to detailed assessment.
We have the Court of Appeal’s guidance in
the case of Harrison 1 :
• It’s very clear now that the budgeting hearing is just for costs going forward and that the
incurred costs are not part of the budget.
• On detailed assessment, the budgeted costs
will be allowed unless there is a good reason to
depart from them and the Court of Appeal told
us that this means departing either upwards
or downwards. It was always well understood
that the receiving party could not recover
more than the budget unless they could show
good reason for departure, but if the paying
party wants to say that less should be allowed
than the budget it too must show good reason.
There is also a provision for variation when
there is a significant development during litigation that merits revision to the budget. When
that arises you are first supposed to tell the other side what you want to change and why. If you
cannot agree a revised budget, then you apply
to court. There’s still some toing and froing on
how the court deals with past and future costs
in that context. Can it look at costs which were
already spent at the time the wish to increase
was communicated or costs incurred between

the application to revise and the court hearing
the application?
At detailed assessment, pre-budget costs are
assessed line by line in the old-fashioned way
with the budgeted costs being, broadly, fixed.
It’s a rather topsy-turvy system now where,
for future costs, a judge who probably knows
something about the case but may not know
very much about costs, sets the costs going forward on a broad-brush basis, then the earlier
costs are assessed in detail at the end of the litigation.
The Court of Appeal says that after all that,
applying the new post-Jackson proportionality
test, the costs judge can, and should, look back
and decide whether the figure he or she has
allowed overall for past and future costs is proportionate. If it is not, then the costs judge can
take a chunk off to turn it into a proportionate
figure.
The Court of Appeal has not given us much
guidance on what does constitute a good reason
to depart from the budget.
Another issue is the inter-relationship
between applying to revise the budget during
the litigation where there is a substantial development that merits it and establishing good
reason at the end of the case. There might be a
good reason – in a vacuum – to depart from the
budget, but the paying party will argue that you
should have applied to vary your budget, and if
you didn’t you are stuck with it.
How do you deal with a budgeted case where
the budget is in phases, but these phases are
not hermetically sealed and strictly sequential?
The pre-issue phase is obviously over by the
time you issue, but if you settle on your way to
trial, you might be part way through expert evidence and part way through disclosure, part way
through witness statements, you may even be
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part way through trial preparation. What does
the costs judge allow?
AG-S
It is about six years since these reforms came
into effect and in most cases I see now on
detailed assessment, a budget was set.
The Court of Appeal’s decision in Harrison
laid to rest a lot of the issues as to how budgeting and detailed assessment would work
together, but as is often the case with the Court
of Appeal it has said that each case depends on
its circumstances and it would be inappropriate
to give general guidance. The question of what
amounts to a good reason is wide open, save
that the Court of Appeal did say that it is likely
that the hurdle for establishing a good reason is
going to be a fairly high one.

“… the Court of Appeal did say that it

is likely that the hurdle for establishing
a good reason is going to be a fairly
high one.”
Very few cases go to trial, but the whole idea
of costs budgeting is that you have a figure for
each phase on the assumption that the case does
go to trial. In most cases, what is allowed in the
budget and what is being claimed in the detailed
assessment are going to be very different. There
may be nothing claimed in relation to the trial
phase if the case settles early, there may be little
claimed in relation to trial preparation, and witness statements may not have been completed.
Hence there is obviously a good reason to depart
from the budget if you have settled just before
exchange of witness statements. The receiving
party cannot expect to recover every pound that
the costs budget has set in such circumstances.
Phases which have not been started are easy
– you just recover nothing. For phases which
have been substantially completed, I think there
is a good argument for taking a broad-brush
approach. If you have done half the work on witness statements, then you can expect to recover
roughly half the figure that was budgeted for
witness statements.
The alternative is to tear up the budget in
relation to any uncompleted phase and go back

to detailed assessment. However, one of the
tensions between cost budgeting and detailed
assessment is that both must work, and both
must be justified. The purity of costs budgeting
is maintained if we give enough weight to the
decision made by the costs budgeting court and
we do not simply ignore it and say that we are
going to start again. We have all got to be nice to
each other.
The number of detailed assessments has
reduced by about five percent, but it is difficult
to know why. The electronic bill is promoted as
the main reason for the decrease by those who
don’t like it. Costs budgeting has had an effect,
as has the fact that additional liabilities are no
longer recoverable. The fact that we are not
arguing about success fees probably enables
greater scope for agreement.
Detailed assessments proceed more smoothly now than they did since the clarification provided by Harrison. We assess the incurred costs
and we take a broad-brush approach in relation to the budgeted costs. We do not touch the
phases that have been completed unless there
is a good reason and I do not think many people

“… I do not think many people have
found good reasons so far. ”
have found good reasons so far. Insofar as there
is an incomplete phase, if they have done half
the work then you allow half the budgeted figure. Most people seem to be happy with that.
When you get to the end of the incurred costs
in respect of which you have carried out a conventional detailed assessment, then move on to
the budgeted costs, most people heave a sigh of
relief. We tend to sail through things which previously would have been terribly contentious.
I think that budgeting will work. We are still
feeling our way six years on, but I think it is
going to work.
Solicitors Act and recent cases
RMQC
For a long time solicitors have served interim
statute bills on their clients. The bills typically
contain profit costs and often also include dis-
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bursements which might have been from an
earlier period. The invoice only came in to the
solicitor after the profit costs for that period
had been billed, and so the disbursements were
tacked on to the end of an invoice – not for the
period in which they were incurred but for the
period during which the solicitor received the
invoice.
The High Court Judge in Slade v Boodia 2,
said that to be a statute bill, it must be complete for the period it covers. You have to bill all
the disbursements for the activity performed
in that period. Mercifully, the Court of Appeal
overturned that decision and said that there is
nothing in the statute that says that disbursements must accompany the profit costs for the

of basic charges.
The solicitor’s case was that the interim bills
which they had been sending as the claim went
along were statute bills, which meant some of
them would have been too old to be assessed.
The costs judge at first instance determined that
the bills were statute bills.
The lay client said, as indeed did Nicklin J on
appeal, those can only be ‘on account’ bills – that
they were not proper bills, but requests for payment on account.
That decision was to be the subject of a further appeal to the Court of Appeal but was compromised on commercial terms.

“… there is nothing in the statute

The Solicitors Act is very complicated. None
of today’s attendees are likely to have been
involved in any Solicitors Act assessments.
If your charges are being challenged, you are
going to reach a sensible agreement with your
client. The last thing you want to do is to end
up in front of somebody like me trying to argue
that your costs are reasonable.
Not everyone is as sensible. At the SCCO we
do quite a lot of Solicitors Act assessments. In
most cases there is an argument at the beginning of the assessment about whether the bill
that the client wishes to challenge was a final
bill, an interim statute bill, a request for payment on account or one of a series of interim bills, known as a Chamberlain bill, which
together form a final bill. We can spend many
happy hours, sometimes days, arguing about
that before we can then decide whether the client’s right to have an assessment is time barred.
There are fairly strict limits in the Solicitors Act
as to when a client can obtain a detailed assessment. If it is not a final bill or an interim statute bill or a Chamberlain bill, then time has not
started to run although within the assessment
we may direct that the solicitors serve a bill
which is a final bill.
Why are we in this mess in 2019? The court’s
statutory jurisdiction to assess solicitors’ charges goes back to the Attorneys & Solicitors Act
of 1728. That act was passed by George II and it
was a wonderfully forward-thinking piece of
consumer legislation. It was recognised that
solicitors and clients are in a special relation-

that says that disbursements must
accompany the profit costs for the
relevant period.”
relevant period. It would have caused enormous
practical problems if, for example, a solicitor
could not render a profit costs bill until some
tardy expert had got around to submitting their
invoice for the report completed during the relevant period.
In the case of Sprey 3, which was a solicitor-client dispute, a discounted CFA was used. Under a
no win no fee agreement the client pays nothing
as the claim goes along, but has to pay full basic
charges and perhaps a success fee at the end of
the claim. A discounted CFA is an agreement
which provides for the client to pay a percentage of the basic charges as the claim goes along,
with the balance to be paid at the end of the case
if the claim is won. This hedges the solicitor’s
risk, because the solicitor is going to get paid
something in any event and it also means the
client has to invest something in the case in any
event. It is very attractive in larger commercial
litigation where it is much more common than
a no win no fee CFA. The solicitor in Sprey had
rendered invoices for the discounted fees as the
claim went along and this had been going on for
years. At the very end of the claim, the client terminated the CFA rather than winning the case
and the solicitor rendered a bill for the balance

AG-S
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ship of trust and that it would be easy, although
of course it would rarely happen, for a solicitor
to take advantage of that relationship. The client needed a way of challenging the solicitor’s
charges without waiting to be sued. We are still
acting on those same broad principles in the
21st Century.
There is a good case for simplifying things
whilst accepting that there is an important and
different relationship between solicitors and
their clients and today’s other service providers,
but it does not have to be quite so complicated.
In both Slade and Sprey the solicitors served bills
which they thought were final bills, so the client
had effectively a year in which to challenge them
or had to show special circumstances. One of
those cases went to the Court of Appeal and the
other almost did, just over whether the bill is a
final bill or not. There must be a simpler way of
doing this.
I know that everybody is generally busy on
other things, and the government is not going to
be desperately keen to set aside time for reconsidering the Solicitors Act. Law firms are modern businesses, competing against accountancy
firms and other people who provide legal services and may have different ways of approaching
billing. I think that the impetus for this would
have to come from the Law Society to say ‘Let’s
look at it all again. Let’s try and work out a sensible way in which the rights of solicitors and clients can be protected’. Reform would be aimed

Consumer protection should be limited to
people who are genuinely consumers rather
than people who are in business.
• It feels as if solicitor-client disputes are on
the increase and one of the reasons for this is
the fact that solicitors cannot generally recover a success fee now between the parties.
Before 2013, the solicitor’s success fee was
whatever was allowed on assessment or, at
worst, the client was only paying the margin
between what was allowed between the parties and what was payable under the contract.
Now the whole of the success fee comes out of
damages and solicitors are sometimes not
very good at explaining or justifying the level
of success.
• Another factor which is yet to come through at
assessment is that budgets can now precipitate
solicitor-client disputes. If the solicitor gets
the budget wrong and that fixes what is recovered between the parties, that can lead to a
dispute. The client might argue that the solicitor should have ensured that the budget was
set correctly, and the solicitor may say to the
client, for example, that it is not his or her fault
that hours of time were wasted by the client.
The meaning of success in group litigation
RMQC

“… Reform would be aimed at giving

The Court of Appeal has been clear that awarding costs is a two-stage process. First the judge
will establish which party is the overall winner
and secondly must consider whether there is
any reason to depart from the prima facie posi-

at giving solicitors certainty and setting out the
rights of clients clearly – recognising that there
still is a special relationship between clients
and solicitors, which might be less special than
it was now that other people are also providing
legal services to clients.

“… in a commercial context

solicitors certainty and setting out the
rights of clients clearly.”

where the dispute was all about money,
the bottom line comes down to
who is writing the cheque at the end
of the day.”

Discussion
• There is a sense of differentiating between a
business retainer involving a sophisticated
purchaser of legal services and a consumer.

tion that the loser pays the winner’s costs.
There are various cases which consider who
the winner is and, in a commercial context where
the dispute was all about money, the bottom line
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comes down to who is writing the cheque at the
end of the day.
In group litigation, typically you have a
group of claimants who have a common cause
although their claims may not all stand or fall
together because of factual differences, or features which are present in some cases but not
others.
The court tends to shepherd these together
either under a formal group litigation order
(‘GLO’) or the case is treated like group litigation even though there is no formal GLO. Cases
move forward usually in one of two ways. The
first involves identifying and defining some
common issues which are set down for trial.
Alternatively, or in addition to this, test or lead
cases can be identified and tried in the hope that
even though the trial doesn’t decide all the other cases, the court’s reasoning and approach will
inform the outcome of the other cases.
In group litigation, there are typically costs
management orders which will distinguish
costs that are individual to a particular claimant from costs that are common to a number of
claimants. These orders tend to say that the individual costs of each claimant stand or fall with
their individual claim, but the common costs
are left outstanding until the common issues
have been decided.
In the Atlasjet case 4 , Cyprus Turkish Airlines had ceased to operate and had come to an
arrangement with the Second Defendant, Atlasjet, to fly its passengers on Atlasjet’s own flights.
The Second Defendant failed to fly the passengers on alternative flights and a piece of informal group litigation began as a result. All kinds
of issues were run by reference to the relevant
regulations. There was a trial of the preliminary issues and eight test cases. Ultimately the
Claimants dropped all the preliminary issues
before the trial.
At the trial most of the Claimants failed.
Essentially the only ones who succeeded did so
on the basis they had a contract with Atlasjet
because they had a ticket. Broadly speaking, less
than 10% of the claimants succeeded and more
than 90% of the claims were dismissed. When
the trial judge considered costs she said that,
because the Defendants were writing a cheque,
the Claimants were the winners, the Defendants were the losers and so the starting point

was that the Defendants should pay the Claimants’ costs. The judge then reduced the Second
Defendant’s liability for costs by two-thirds to
reflect the fact that so many of the Claimants
had lost their cases.
The Second Defendant appealed to the Court
of Appeal arguing that it was simply wrong
to say that they were the losers because to do
so ignored the fact that more than 90% of the
claims were dismissed and focussed instead on
the less than 10% of claims which were successful. The Second Defendant argued that, overall, they were the winners. The Court of Appeal
accepted that there had been an error of logic in
the judge’s approach and that it was not right to
make a costs order.
The Court of Appeal also made some broader
comments which are of importance. ‘Who pays

“ ‘Who pays the cheque’ is

not necessarily fit for purpose in
group litigation.”
the cheque’ is not necessarily fit for purpose in
group litigation where there are preliminary
issues or test cases which are designed to facilitate the resolution of a broader body of cases. In
that scenario it is necessary to inspect the issues
and decide who, broadly speaking, has won.
Those are general words of useful wisdom
from the Court of Appeal about who is the winner in the context of group litigation.
Discussion
• Do claimants in group actions generally
receive the sympathy of the judiciary?
• The decision of the Court of Appeal was not
an overwhelming victory in that they made
no order for costs. There were certainly conduct points to be made against the Second
Defendant but the Court of Appeal, having
grasped the nettle that the Second Defendant
was, in principle, the winner, making no order
for costs was about as harsh as the Court of
Appeal could be. There was clearly sympathy
for the Claimants. Most of their claims were
small, worth only a few hundred pounds for a
missed flight. The costs were enormous on
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both sides and probably higher on the Claimants’ side. One of the appellate judges was
absolutely staggered when he was told that the
claimants did not have ATE insurance and
could have been bankrupted by the proceedings. My view is that sympathy for the consequences of an adverse costs order was a factor
in the decision.

On the horizon
Ending recoverability of success fees in publication and privacy proceedings
For conditional fee agreements entered into
after 1 April 2013, success fees are no longer
recoverable other than in three types of case –
mesothelioma, insolvency and publication and
privacy.
Insolvency was brought into the LASPO
regime on 1 April 2016 and so success fees in that
category of case are no longer recoverable. Mesothelioma still carries on and success fees are
still recoverable but, as from 6 April 2019, suc-

“… from 6 April 2019, success fees will

not be recoverable in publication and
privacy proceedings. ”
cess fees will not be recoverable in publication
and privacy proceedings.
We are presuming that this will apply to
conditional fee agreements entered into after 6
April this year. The enabling order brings into
effect the relevant section of LASPO in relation
to publication and privacy proceedings, but it
does not bring into effect the relevant provision
of LASPO in relation to after the event insurance

“ Claimants in publication and

privacy cases will still be able to recover
the costs of after the event insurance. ”
premiums. Claimants in publication and privacy cases will still be able to recover the costs of
after the event insurance.

The Court of Appeal in the case of BNM v
MGN 5 decided that the old proportionality test
(‘the Lownds test’), applied to pre-April 2013
additional liabilities and the same test will presumably continue to apply to post-2019 after the
event insurance for privacy and publication cases. We are going to have Parts 44X and 45X etc in
the White Book for many years.
Summary assessment – The new N260A and B
After the reform of bills of costs for detailed
assessment and the mandatory introduction in
April 2018 of the electronic bill format, Practico
was involved as part of a small sub-committee of
the CPRC looking at the format of the N260 for
summary assessment.
The vast majority of attendees would rarely
encounter a fully contested detailed assessment
and would instruct us to help them avoid that
situation whenever possible, whereas every day
of the week statements of costs for summary
assessment are prepared and argued over.

“…every day of the week statements of

costs for summary assessment are prepared and argued over.
The new forms will be launched in
April.”
The new forms will be launched in April.
There are two versions of the form – one that
covers an application and the second which covers a one-day trial. It is, for now at least, a voluntary pilot and will last, we understand, for two
years.
There is a distinct advantage in using the new
forms for those firms that have adopted phase,
task and activity recording and we can support
that process as well as helping to prepare the
more complex examples based on conventional
time records.
Non-party costs orders and the Arkin cap
When commercial funders first came on the
scene, if a funded party’s claim failed, the
funded party would not usually be able to
meet a costs liability and the funder was not
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liable for costs unless the winner obtained a
non-party costs order against the funder. In
Arkin v Borchard 6 the court came up with what
is now known as the ‘Arkin cap’ – the funder is

“ The Arkin cap balances the fact

that the funder is facilitating access
to justice which must not be deterred,
with the principle that the loser
should pay the winner’s costs.”
only liable between the parties for costs up to
the level of the funding.
The Arkin cap balances the fact that the
funder is facilitating access to justice which
must not be deterred, with the principle that the
loser should pay the winner’s costs.
Sir Rupert Jackson had said that the Arkin
cap should go – that funders should be liable
for non-party costs orders, essentially, standing
in the shoes of the funded party with no cap on
their liability. Sir Rupert proposed either a rule
change or legislation. Nothing has been done
about it in terms of rule change or legislation
although it could easily have been done.
RMQC is involved in a case on behalf of a
funder. The funded party lost fairly comprehensively and does not appear to have any money.
The winning party is coming against the funder,
and is saying the Arkin cap should not apply,
essentially because it is no longer fit for purpose.
The case has been argued in open court and

“ If the Arkin cap goes,

what effect will that have on the
funding community? ”
we are awaiting judgment. If the judgment is
that the Arkin cap goes, what effect will that
have on the funding community?
We will update you as soon as we have judgment.
Discussion
• At a previous breakfast meeting, one of our
guests was a prominent funder who said that
they were not too worried about the Arkin Cap

because they always built that risk into their
analysis.
• Different funders have different funding models. Some funders simply take a percentage
of the client damages. Others operate a model
where there is a required return on the money
invested and a funder’s fee.
• In large group litigation the funder may cap its
investment and therefore its exposure to risk.
In those circumstances, the idea that the
funder could be liable for all costs is quite
alarming.
• The issue only arises in practice if there is
insufficient ATE insurance cover. Often a funding package will include an obligation on the
funded party to take out ATE insurance, so
that the funder is not faced with any potential
application for adverse costs whether it is
above or below the Arkin Cap. Sometimes
the funder will also fund the premium for ATE
insurance so that in practice this is only going
to bite where there is no insurance or where
the insurance does not cover the full adverse
costs liability.
• The Arkin cap has traditionally applied to
commercial funders. Attempts to say that the
cap should apply to different sorts of funders
other than commercial funders have not been
successful.
• In the area of non-party costs orders, the area
that is least well worked out is whether it is
appropriate to make an order against a director/shareholder who is basically the same person as the company. There are chancery lawyers who say that you must respect the corporate veil and commercial lawyers who say
that someone should pay. For the director to
be liable, you must show a divergence between
the director’s interests and the company’s
interests.
• There is also an obligation to inform the other
side of the intention to ask for a non-party
costs order to be made at the earliest possible
opportunity.
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