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JM Well, hello everybody and welcome to this latest costs chat between friends of 
Practico.  The participants today are the usual Andy Ellis, Managing Director of 
Practico, and me Jeremy Morgan QC, Consultant to Practico and a retired costs 
barrister, but our guest today who we are delighted to welcome is George McDonald 
another thoroughbred from the costs stable of costs barristers at 4 New Square.  It's 
been sunny, lots of blue skies, I live in Italy even more blue skies so blue skies 
thinking is definitely the order of the day and we're assisted in that process by the 
Civil Justice Council, the specialists probably in the costs terms of blue skies thinking 
who recently issued a consultation paper on a variety of important costs issues and 
we decided to take their paper as the theme for today's chat.   
 
There are four issues which they have highlighted and hopefully you will find the 
discussion provocative enough to make you want to write in your own submission to 
the consultation submissions due by the end of September.  The four topics in 
general terms are these – but George will explain in more detail what they are 
looking at – costs budgeting, that old chestnut, fixed recoverable costs and the 
consequences of their being extended, guideline hourly rates and, the Master of the 
Rolls’ favourite topic, digital justice and the costs related to that so protocols and 
portals and how they should deal with the extension of digital justice to other areas.  
So, with that in mind I will hand over now to George to talk about costs budgeting.   

GM Thanks Jeremy, hello everyone.  So it's probably worthwhile just delving into a bit of 
the background to where the CJC's consultation paper seems to have stemmed 
from.  There are two events which I think may have driven it.  The first is that Master 
Davison in a mesothelioma case referred to the fact that neither he nor his fellow 
judges, including cost judges, necessarily believe that costs budgeting controls costs 
any better than detailed assessment – and then he concluded by saying this is a very 
large and sensitive area, I don’t really want to get into it now but those are my 
preliminary thoughts.  The next turning point seems to me to be the Master of the 
Rolls' comment at the recent [Association of Costs Lawyers] conference in November 
which was reported in the Law Gazette where he remarked that he went to a 
budgeting hearing and was aghast at the amount of time that had been spent 
dealing with granular aspects of the budget and then, for all of us who have had that 
joy, they will appreciate that you spend many hours going through very specific 
arguments and detailed phases and even if the budget is in the ten thousands, 
hundred thousands level, which some might think is rather front loading the costs.  
What we then get is the CJC being tasked with looking at budgeting as a whole and 

https://www.bailii.org/ew/cases/EWHC/QB/2021/1749.html
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the fundamental question – there are four specific questions asked but it is 
recognised that they are all part and parcel of the same thing – but the fundamental 
question is should costs budgeting continue?  If so, should it be varied in any way 
and, further, how does that interrelate with the extension of the fixed recoverable 
costs regime that is being proposed?  I will read out the specific questions as we go.  
What I'll do is give some preliminary views from me on each question and then Andy 
and Jeremy can tell me why I've got it all wrong and we can thrash through that. I'm 
sure, hopefully a lively debate. 
 
[4:26] So the first question, these can be found on CJC's website, but the first 
question is very vaguely put – is costs budgeting useful?  I view it more from, do the 
benefits of costs budgeting outweigh the disbenefits?  From my own perspective, I 
don’t think that costs budgeting has really worked.  I think the concerns, the main 
concerns I have, are the significant costs which are incurred at the outset of the case 
which end up being quite a sizeable proportion of the overall costs of the case as a 
whole, in circumstances where it happens in every case that gets to the early stages 
of litigation when compared to the desired savings on detailed assessment.  I think 
the upfront costs far outweigh that – and I say that because, for what it's worth, I 
didn’t think detailed assessment wasn’t working.  I thought it was performing its job, 
it was controlling costs and then we add in the new proportionality test it gives 
greater control on costs as well, and most detailed assessments were settled at a 
pretty early stage.  Andy will be able to comment on this better than I can, but it was 
actually pretty rare for parties to go to a full assessment.  Most would settle pre the 
step of the bill or certainly pre points of dispute and most would be resolved at 
relatively low cost, I mean detailed assessment, as most of the audience will 
hopefully agree with, is far cheaper than substantive proceedings in any event so it's 
just a much more efficient process.  So that was my main concern about budgeting.  
The only real benefit that I see from budgeting is certainty at an early stage, in that 
the parties know their potential exposure to costs and whilst, in some cases, I 
obviously accept that that will be a valuable benefit, I'm concerned that in the 
majority of cases it's not really a benefit at all because of various factors.  For 
example, for PI cases, you have [qualified one way costs shifting] anyway so it's of 
less significance there.  For other cases where you've got sophisticated insurers 
backing defendants, or sophisticated claimants whoever they may be, they were 
already well aware of the discounts that were likely to be obtained on assessment 
anyway.  And if you had costs information being provided routinely, not necessarily 
by way of budget but by way of high level figures, they would have had a broad idea 
of the potential costs risk anyway and I'm not sure the additional certainty of a 
budget would have made that much difference to them.  I'm happy to be told that's 
wrong – but that's just my perspective.  And because of the number of escape routes 
from budgeting, for example if indemnity costs are awarded, if there's good reason 
or significant applications falling outside the budget, variations through the 
proceedings, the degree of certainty that was achieved is far less than, say, fixed 
costs or anything like that which truly do achieve certainty because the escape 
routes there are very narrow and require an exceptional event.  So overall, there are 
various other factors, I'm sure there are loads of other things that could be put into 
the mix but starting there I'll pass over to Andy and Jeremy to say what their take is 
on this. [8:02]  

JM Andy, you were a bit of a fan weren't you of budgeting? 



 
 
 

 Page 3 of 12 

AE [8:08] Well I just like to keep up with the Joneses really.  And so did Mr Justice Vos as 
he then was, ten or twelve years ago, when we came up with the bright idea of 
budgeting in the phone hacking cases – before it was pre-Jackson, when it was in the 
inherent jurisdiction of the Court, while there were probably some pilots going on at 
this stage and he thought, “what a good idea”.  I think that was prompted by the 
high risk that in publication cases there could be a huge disparity between costs and 
the amount of damages at stake.  So that was kind of obvious.  I think this debate 
would have come up a lot earlier had the Master of the Rolls been a fly on the wall in 
the construction industry blacklist litigation budgeting, where I don’t think I've ever 
seen as many people in a court room and that was just for the directions to set out 
the budgeting hearing.  Standing room only.  People in the corridors and so forth.  
But has it worked?  Does it meet the purpose?  Taking it bit by bit.  Question back to 
George.  Accepting that most cases don’t go to trial, with that caveat, do you find 
that the 1% tariff for the costs of the budgeting process, potentially 3% of the 
budgeting process.  At first blush that's fairly proportionate, that doesn’t seem to 
add significantly to the overall costs of an action such that it should be a big problem 
and I don’t know the extent to which your experience is whether people tend to get 
away with more, or exclude that or find reasons to go above the percentage tariff.  
What do you think about that aspect of it? 

GM I think it costs more than 1% as in incurred costs. 

AE To prepare the budget do you mean? 

GM And have the hearing. 

AE Yes.  I think, I think you're allowed up to another… 

GM … 2%.  I think 1% is a fair amount to allow as inter partes recovery or 2% of the full 
whack.  I just think it costs more than that and it costs more than that not just in the 
time spent by all the parties but in Court time as well.  Whenever I see any of the 
Masters on a budgeting hearing they just look exhausted from doing budgeting and 
just totally fed up.  And that might just be because it's me, but that does seem to be 
their take on it. 

GM It may not seem like a huge amount on each individual case.  It's just the fact that it's 
occurring on EVERY case, and you need a Judge the whole time.  If there was a 
specific way – and one of the proposals that we might come on to about how you 
can resolve it – is if it was always done on the papers and if the Masters had a sort of 
tariff based system, not precise tariffs but ranges where they had guidance where to 
go, that I think could well solve a lot of the problems because it would save a lot of 
the costs and also it would mean that a lot more budgets were agreed if you had 
certain brackets.  So that could be one solution which we can come on to.  In terms 
of the media cases, and defamation cases, I entirely agree with you Andy, that's a 
circumstance where it's probably appropriate.  And one of the questions in the 
consultation is, are there any cases where it should be kept and I think that 
defamation is a prime candidate for that, because the costs far outweigh the 
damages – and I'm sure we'll get an insight into that for the Rooney and Vardy 
[judgment] being handed down today. 
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I know it's not a substantive thing but I'm sure it will be publicised what the costs 
are, so that will be quite interesting on that.   
 
But that's more just for our own sort of viewing pleasure, rather than any real 
interest.  I agree that it may be that there are certain types of cases where you can 
retain it.  What I had in mind is your run of the mill case with damages of £100,000 
and it's a lengthy process, even for £1m cases.  It's quite a lot of work.   

JM Some of that will be taken up with fixed recoverable costs being extended.   

GM Exactly. 

JM But then that increases the case doesn’t it for leaving budgeting in the cases which 
aren’t any longer covered by [fixed recoverable costs]? 

GM Save that, if the desire is to control proportionality through budgeting, then the 
greatest concern probably lies in the cases where fixed recoverable costs will now be 
extended to. 

JM Yeah. 

GM If you've got a case worth five million, and I know you've got all the judgments 
saying well a budget of two million for that is unreasonable, disproportionate, but a 
case of five million is typically between corporate entities.  I don’t want to seem 
crass about this but they don’t need budgeting as much as individuals you would 
have thought because they can make more informed decisions about that potential 
exposure anyway. 

JM Do you think there's anything in the argument that actually having a framework in 
the form of a budget, because Jackson's intention was that it would govern solicitors' 
behaviour in the conduct of their own cases as well as the recoveries inter partes, 
and he basically regarded litigation as a bit like construction which was his 
background and yours I think as well, and he did project managing and that would be 
in everybody's interests.  What do you think about that argument?  In the cases 
which will be outside fixed recoverable costs? 

GM I certainly agree with you Jeremy and with Sir Rupert in that because it is important 
to project manage a budget from a solicitor/client perspective, but I don’t think the 
cure is to impose inter partes recovery or inter partes costs budgeting because 
you're not really going to the heart of the problem there.  Another way of doing it 
would be to have just a sharing of costs information, but without having the formal 
budgeting process, so the granularity of the budget and then the hearing etc. you 
could achieve that through sharing of costs information.  Or you should have some 
mechanism for properly enforcing the obligations on solicitors to provide proper 
estimates and proper costs information to their client because, although we would 
have always dealt with a lot of solicitor client disputes about estimates – and I think 
you were even in Master Cigars weren't you Jeremy back in the day so you're very 
familiar with those sorts of issues.  But the truth is that most solicitors, I don’t mean 
this disparagingly, but lots of solicitors either forget to update their estimates or 
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haven’t gone into as much granular detail as perhaps they would need to, to 
properly cost out the case going forwards.   

JM You would need some more effective constraints than Master Cigars imposed there.   

GM Well, you would, because normally it never goes to a dispute does it?  But then in a 
lot of litigation, you have CFA-lites where the client has little interest really in the 
budget and that's why sharing costs information inter partes may achieve that aim – 
but without the formalities of costs budgeting. 

AE What about a targeted form of budgeting?  I think something you mentioned when 
we were setting up this meeting.  If the prime suspects for disproportionate costs in 
a case are likely to be, say, disclosure and experts or something like that, if you 
limited it to those areas and left the other bits to detailed assessment that might 
help – or maybe it could be enough for the costs sharing and publication to the 
Court to be enough to move the discussion at a CMC? These costs are projected to 
be extremely high, what can we do procedurally within the litigation to reduce 
them?  Which is, in a way, a slightly more intelligent debate probably than Masters 
and judges going through line by line estimates when they're not comfortable doing 
it.   

GM I agree with you about case management, there's always a big debate about it and a 
number of different views taken on the interplay between case and costs 
management and which comes first and how do you do it.  For my part, I do think 
that case management should be used more aggressively to control costs. 
 
The problem we have is that we have a very formulaic approach to litigation, so we 
have the stages, we have the witness statements, we have disclosure, we have 
expert reports, and they follow a defined template, which they have to.  You 
obviously have to have procedural rules to govern it.  The problem is that when 
you've got a judge looking at a case, are they going to follow the template directions 
or are they going to be asked to think outside the box and say we're going to go for 
this bizarre approach?  The risk for them going for the bizarre approach is that it 
takes up way more of their time to come up with it and then implement it.  There's a 
risk of satellite litigation about whether that's a legitimate approach or not and how 
it works in the system.  To take disclosure for an example, which is obviously quite a 
big area with the disclosure pilot and so forth at the moment, there has to be a way 
of controlling disclosure.  I don’t know how successful the disclosure pilot, which is 
now obviously coming into force properly, has been achieving that.  Have you had 
any insight Andy from looking at bills and the like whether disclosure has come down 
as a result? 

AE I'm not saying it hasn’t come down.  We couldn’t tell.  Like a lot of things, we're as 
guilty as anybody.  A lot of these further reforms are an evolution of procedure.  It 
really ought to be data driven and it isn’t.  It's very much the Mick Lynch of the 
Queens' Bench Masters comes up and says our boys aren’t having this and that's 
how things get discussed. 

JM You mentioned George the relationship between costs management and case 
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management and the directions should be given with an eye to the costs that they 
would cause to be incurred which is certainly the thinking behind much of Jackson's 
recommendations.  One of the concerns in the consultation paper is about 
disparities from one Court to another and one Judge to another in terms of 
budgeting and one of the suggestions which they throw up as a possible solution 
would be for costs judges to do the budgeting.  The difficulty of that of course is that 
the costs judge is not going to be giving case management directions.  But what do 
you think about that as a suggestion because it would obviously have the practical 
advantage of reducing disparity and making the ordinary judges feel quite happy 
because they didn’t have to do it anymore? 

GM Yeah I think we need quite a lot more costs judges if that were the position.  I mean 
I'm not sure that the [Senior Court Costs Office] would be particularly pleased at the 
idea of doing all the budgeting of all the High Court cases in London.  If they can do 
it, fine, but as you say it doesn’t really help with the interplay.  I think what would be 
better and this perhaps leads us on almost to guideline hourly rates as well is to give 
them parameters so the suggestion of training of them in costs budgeting, I'm not 
sure how much training has gone on.  I don’t mean that critically I just don’t know as 
a matter of fact whether they've had any training.  I think it might be easier if they 
were given guidance on brackets, like [pain and suffering, loss of amenity (PSLA)] 
awards.  For this type of case we would expect to see for witness statements 
between £20,000 and £50,000.  I know they'd have to be quite lengthy and variable 
and the like.  I just think that would be much easier for non-costs judges to ensure 
some level of consistency across the board. 

JM But wouldn't everyone then pitch their claims at the top end of whatever bracket it 
was that you gave to any type of case? 

GM They probably would but then you know you get that for PSLA as well don’t you?  
Then the Judge will say well actually I don’t think it's that different and they'll know, 
in truth what it's like and I would expect quite a lot of deals could be done.   

AE Before we leave cost budgeting if we're about to, the only other couple of 
observations I've made is that from a policy point of view, the fact that the courts 
are so obviously under-resourced and stretched, adds to the burden and the 
irritation over the time these things take up which is unfortunate.  But there's 
nothing that we can do about that.  If the CJC really has got the skids under this, then 
the one thing that I would like to see retained and I fear won't be, is that it's been a 
very positive move to view the categorisation of costs by way of phases which starts 
with budgeting but now of course continues through to detailed assessment as well.  
Just because at any stage of the resolution of disputes about costs, whether it's by 
negotiation or mediation or detailed assessment or summary assessment, the 
discussion is more coherent, and you can cut through it faster when you're talking 
about what work has been done as opposed to being blinded to it by endless 
document schedules that aren’t divided by topic of some sort or other.  I'd like to 
see that retained.  Those law firms that still rely very much on the recovery of inter 
partes costs for their income are quite disciplined about how they record their time 
that way and they've seen the benefits.  They've seen that once people have got 
used to it, it's okay.  The people who don’t, to whom costs is normally a footnote, 
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probably don’t do that so much but it's still something that I sense might fall away a 
little bit, might fall into disrepair and that would be a shame.  The example being 
how they've scrapped the pilot for putting summary assessment schedules into that 
form, probably clunky forms I'd accept that, but the principle I think is probably a 
good one and I wouldn’t like to see that go.   

GM You have a much better insight into that than I do.  The advantage of a global figure 
would obviously save time and allows you to shift between phases and it may accord 
more closely with proportionality, which looks at the case as a whole, but I entirely 
understand that, working from the basis that the most cases settle which obviously 
they do, part of the benefit is in having the phases so that you can then resolve 
those issues more promptly on an assessment. 

AE I find that does happen, and the fact that the senior costs judge is quite keen on the 
idea of saying if, if I can see a good reason to exceed this budget or reduce this 
budget, I'll do it by that amount as opposed to throwing it away and starting it again 
and going line by line, it's just a better way of doing things really. 
[25:17] 

JM [25:18] Can we move on to then to guideline hourly rates.  Really there are two 
questions thrown up.  One is what is the purpose of guideline hourly rates and the 
other one which I think is probably the one they're really seeking views on is how on 
earth do you update them given the problems they've had over the last 15 years in 
doing exactly that.   

GM There is a suggestion that we should be getting rid of the guideline hourly rates and I 
won't go on about this for too long because on this call we are all quite in favour of 
guideline hourly rates.  Otherwise where do you start up and down the country, how 
does a Judge have any idea what the hourly rate should be?  So I agree, I think they 
have to be kept.  I actually think they're very helpful.  There’s a couple of Court of 
Appeal decisions which are worth mentioning because I don’t know if this has been 
across people's radar but there's a Samsung and LG case and it was followed up 
yesterday by a case called Athena Capital Fund which was effectively approving it.  
They were saying that in London 1 cases you really need to show something specific 
to that case to take you outside and above the guideline rates.  They seem to be 
placing more weight on the guideline rates than the cost judges have done 
previously on assessment, so they are even given greater strength now.  That may or 
may not be going too far, and we can talk about that if needs be, but in terms of 
updating which I agree, Jeremy, has to be the question.  We had a farcical situation 
over the last 10 years where they didn’t want to grasp the nettle and update them 
because they felt they didn’t have enough data from the profession.  That can either 
be resolved by making it compulsory on the profession to keep and supply 
information on that, obviously anonymised etc., but I don’t see why if they view that 
information as necessary to update guideline rates that solicitors can't be required 
to keep it or if they think that the SCCO and District Judges have enough information 
of their own on it, they can be required to keep it and every time a bill comes in, it 
can just be recorded somewhere.  I know the court staff are very over-run anyway, 
but with the move to electronic bills, it may be that you can do it through an 
automated process whereby the rates are just uploaded.  You may need some 

https://www.bailii.org/ew/cases/EWCA/Civ/2022/466.html
https://www.judiciary.uk/wp-content/uploads/2022/07/Athena-Capital-v-Holy-See-Costs-.pdf
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personal input, but there may be a way that that can be achieved.  Unless there's a 
big disparity between the either the [Services Producer Price Inflation (SPPI)] or the 
[Consumer Prices Index], the inflation indices and what is actually happening to 
solicitors' rates, I'm not sure why the fallback position can't just be that we increase 
with inflation.  Particularly because the SPPI includes the legal services industry, as a 
factor in it, so I'm not sure why that can't just be the fallback approach if there's an 
inadequacy of information.  It can be reviewed every three or four years just to 
check that there hasn’t been a big divergence in reality and with the indices but do 
you see a problem with that Jeremy? 

JM I completely agree.  Something has to be done and just to say well we can't think of 
how to do it so let's do nothing is obviously the worst possible solution.  But just 
picking up on the point you made earlier about you need some sort of guideline 
hourly rates otherwise how on earth are these things done?  I'm the only one on this 
call who is old enough to have been in practice before even the surveys that were 
done in the 1980s by local law societies were in force.  You went along to a hearing 
and the costs judge or the district judge would look into his bottom drawer and have 
a little table and it was always a he, I have to say, of the rates that they allowed and 
if you got on really well with him, and you were very very lucky, he would sometimes 
share the contents of the table with you and then you'd go back and tell everyone - 
this guy, that's what gets allowed in this kind of case - and that's a ludicrous 
situation.   

GM It's effectively having guideline rates but unpublished. 

JM Absolutely yes and completely personal to the judge. 

JM I think we're fans aren’t we? 

AE I think we are, I think that it will be impermissible to let it slide in the same way that 
it slid between 2010 and 2021, particularly if, as appears likely, we're heading into a 
sustained period of heavy inflation.  Over the years as there have been more 
sophisticated indices of inflation, sector-based, that is something that ought to 
follow.  I have some sympathy for the view that they were still there basically to help 
judges doing summary assessment.  The factors that used to take up a lot of our 
time on detailed assessment arguing about – that's the expense rate but what about 
care and conduct, depending upon the circumstances of the case.  That would make 
the gross rate quite elastic in a lot of the cases.  That shouldn’t really be lost it seems 
to me entirely, but the parameters ought to be narrower.  I can't understand why 
you would have a London 1 rate and go 50% above it pretty much for anything.  The 
London 1 rate's wrong if that's the case.   

JM For summary assessment you might expect a little less flexibility than the detailed 
assessment.  As the rules say, they are only a starting point for detailed assessment 
so there is the room in the more complex cases. 

AE Obviously if I'm justifying costs, the London 1 rate should be flexible. 
[32:03] 
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JM Okay I think we've done that one.  The other favourite of the Master of the Rolls, 
digital justice and the impact on costs of the extension of online justice and portals 
and pre-action protocols, that kind of thing.  What we do we think about that 
George? 

GM [32:30] 
We're definitely going that way, digitalisation seems inevitable. I'm a bit of a fan of 
digitalisation itself, I think it can be used.  We have to ensure appropriate safeguards 
for vulnerable users, but in theory it should work.  I also think, in theory, it should 
lead to costs savings if it works properly. 

JM Do you think the pandemic made a big difference to digital justice?   

GM I think it brought forward a lot of changes just generally in working life, but also on 
digitisation.  I think there's certainly a greater acceptance now amongst the 
profession that you can do things digitally and you can do them properly and 
digitally so I agree.   

AE I don’t do it, so therefore I shouldn’t be allowed to comment on this.  We've never 
been called upon to assist anybody with any form of portal work for example, but I 
completely understand why it would be the way forward.  We have rehearsed it 
many many times but, although it's in bad taste to think about positives coming out 
of the pandemic, the acceleration in terms of things like electronic bundles and the 
ability to have hearings remotely that are effective, is a huge leap forward.  We 
wouldn’t have been anywhere near the position we are now, had it not been for 
being forced down that road by a very unfortunate set of circumstances, but let's 
take the benefits when they're evident.   

JM I would have thought it would be at least ten years.  The thing was moving so slowly. 

GM It should make costs more predictable if it works right.  Digitalisation and fixed costs 
do go hand in hand and I think there's great justification for fixed costs when you can 
do things using a set format and procedure.  What I think would be necessary 
though is to have forms that can be completed as far as possible, rather than have a 
great variety of what should be submitted.  The European Small Claims Procedure, 
for example, has quite bespoke forms to be completed and I'm not saying it's 
worked particularly well, but I'm just saying that in lower value cases I think there 
should be a way for the people to use it more easily, in a precedent format because 
otherwise you could get great disparity in what's achieved.   

JM [35:49] One of the issues that was raised by the consultation is the distinction 
between contentious and non-contentious business and informed consent, on which 
George has a little difficulty because he's counsel in the Belsner case which has 
recently been adjourned.  Is there anything you can safely say George without giving 
away the strength of your case?   

GM Exactly – that we'll win.  What I would say is that the Solicitors Act itself is a strange 
beast and I think for those of us who do solicitor client assessments, there are a few 
areas which generate lots of disputes.  Be that the things we're looking at in Belsner, 

https://www.lawgazette.co.uk/news/belsner-off-until-october-after-counsel-catches-covid/5113093.article
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be that interim statute bills and the like, it is an area that probably needs to be 
looked at.   
 
The contentious/non-contentious business distinction, I don’t think is the cause of 
any of the problems with the Solicitors Act.  Others may disagree and that's one of 
the issues which I can't really go into in any detail, but the Solicitors Act itself has 
given rise to some issues and there's quite a lot of satellite litigation about it at the 
moment, as you'll be aware.   

JM The Civil Justice Council normally have to do with the [Civil Procedure Rules] and 
things like that.  One of the major reforms that seems to be required is of the 
Solicitors Act itself which is obviously outside their jurisdiction, though a 
recommendation from them might help. That might be the solution to some of the 
undoubted complexities.  How important the consequences of these complexities 
are is perhaps moot, but there are undoubtedly some incredible complexities in the 
Solicitors Act which may not be entirely appropriate in the modern age.   

GM [38:04] There is also a fundamental question about the extent to which solicitors' 
fees should be linked to recovery?  Solicitor own client fees are linked to recovery 
from opponents and that has replayed through all the reports on costs through the 
years, the Woolf reforms, the Jackson reports etc.  It is an interesting debate.  Again, 
I can't say too much more on that, but it is an interesting debate about how far 
solicitors should be able to charge more (and how much more) than is recovered 
from the other side, what needs to be said, what doesn’t need to be said and the 
like, so it is an interesting area.  We may get clarity from Belsner or they could well 
say in Belsner that things need to be looked at. 

JM Also given the fluidity if you like of the professional bodies that can do what used to 
be traditionally solicitors' work, the heavy regulation of solicitors' costs compared 
with, say, those of accountants, certainly raises a question which needs to be looked 
at in that context.  It seems to me that a review of the Solicitors Act would be a very 
useful step at this stage. 

GM But as you say Jeremy, one of the issues is the added protection that clients of 
solicitors have compared to clients of accountants or any other service provider 
frankly.  Most solicitors probably feel that they're very heavily regulated already, 
particularly in terms of remuneration compared to their friends in other professions.  
So there is an issue about how far you interfere with the contractual relationship 
between freely contracting parties, as well that needs to be grappled with. 

JM Particularly because, the origin of the Solicitors Act and I can't remember the first 
one, it's before the 1843 Act.  The regulation of solicitors' bills goes back a long way 
when obviously unlike today, the profession was regarded with a raised eyebrow if 
you like, certainly by the judges back in those days, as a particular body that needed 
to be carefully shaped.  That really would be unfair to say that was true today when 
you compare solicitors with other professionals doing similar work.   

JM Your solicitor is in the same position [as your dentist] if you've got a long running 
piece of litigation. 
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You get in your first couple of bills and the client thinks, that’s a bit steep.  The last 
thing you really want to do is confront the solicitor head on as you are required to 
do, depending on the type of bill, in order to protect your position. 

AE I'm very comfortable about bringing Solicitors Act terminology up to date and 
getting rid of arcane obstacles to having costs assessed, in terms of clarity over what 
interim bills are and so on and so forth.  That should all be easier.  I wonder how 
many people we're talking about.  I think there's probably quite a lot of people in the 
middle who are between the people who are detached from costs because of CFA-
lites and people that are very sophisticated purchasers of legal services, going into 
these decisions very much with their eyes open.  It's just that middle ground.  It's 
probably larger than we see and they're the people that phone us up and say I never 
had any idea about any of that.  Or the case didn’t quite work out as we had hoped. 

JM Particularly until recently, that whole group of CFAs, not CFA-lites but the other CFA 
cases, were the one area where there’s not an issue here, there's no problem but in 
fact it's now become the most litigious area of the lot in solicitor and client terms. 

GM I think that the abolition of recovery of additional liabilities has massively increased 
solicitor client disputes. 

AE Yes exactly.  Well, there was always going to be that tension of rowing back from the 
notion that it had probably gone too far, which was - litigation is not my risk, I can de 
risk it - and that's something that was always a dangerous principle I thought. 

JM [43:33] The last topic in the consultation paper is the consequences of the extension 
of fixed recoverable costs.  I think that’s a bit of an add-on really because there's not 
a huge amount in it, but have you got any thoughts on that George? 

GM I think the main things are that it makes budgeting redundant obviously for those 
cases, because you don’t need it.  That may factor into whether you keep budgeting 
or limit it to certain cases.  I think that it also makes very little difference for the 
guideline hourly rates point.  We think they should still exist.  It does render them 
redundant in those cases because if you have fixed costs they're normally not a 
multiple of hours spent x rate, they're just a fixed number. So again rates will be less 
important there but I certainly don’t think that means they should be abandoned.   
 
As I said, there's a question about the interplay between fixed costs and solicitor 
client costs which may need to be considered.  But they're not asking for views on 
whether you should have fixed recoverable costs, it's just the impact on the other 
areas so I think they tagged it on as a kind of just in case anyone has any ideas as you 
say Jeremy.  I think it has some impact as we talked about, but I don’t think there is a 
particular major saving in respect of budgeting.  They did ask whether there should 
be some form of costs capping for specialist areas.  In terms of fixed recoverable 
costs, my own view is that if a case is certain enough to be able to impose a costs 
cap on it, then it should be certain enough to have fixed recoverable costs as well.  
I'm not sure what the benefit of costs capping are over fixed recoverable costs save 
that it has a bit more flexibility because you're only imposing a top-level cap rather 
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than saying what should be recoverable.  In those circumstances you would then 
have an assessment anyway, so you don’t really get the benefit of certainty or the 
benefits of fixing recoverable costs etc. so I'm not sure that capping necessarily is the 
answer here, but I don’t know whether you have other views on that.   

JM My view is that there are enough complications in costs law anyway why add in 
another specialist category, or another regime, it seems too much.   

JM Anyway, I think that's about it, thank you very much George it's been a very 
interesting introduction to this consultation paper.  As I said earlier if you do want to 
submit a response you can do so up to 30 September, all the details are on the CJC 
website.  And, apart from thanking George, in the meantime can we just wish you, 
on behalf of Practico, a very good summer.   

 
 


